PENNSYLVANIA 
PUBLIC UTILITY COMMISSION
Harrisburg, Pennsylvania 17105-3265


Public Meeting held July 23, 2009


Commissioners Present:

	James H. Cawley, Chairman
	Tyrone J. Christy, Vice Chairman
	Kim Pizzingrilli
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In Re:  Application of PPL Electric Utilities		:	A-2008-2022941
Corporation (PPL) for Approval of the Siting 		:
and Reconstruction of the Proposed Coopersburg #1	:		
and #2 138/69 kV Tap in Upper Saucon Township,	:		
Lehigh County and Springfield and Richland		: 
Townships, Bucks County, Pennsylvania   		:			
(Coopersburg kV transmission line)			:
							:
Petition of PPL Electric Utilities Corp. for a finding	:	P-2008-2038262
that a Building to Shelter Control Equipment at the 	:
Substation to be Constructed in Springfield Township,			
Bucks County, Pennsylvania is Reasonably		:	
Necessary for the Convenience or Welfare of the	: 
Public							:		
							:
Application of PPL Electric Utilities Corporation 	:
Under 15 Pa.C.S. § 1511(c), for a finding and 	:
determination that the service to be furnished by	:
the applicant through its proposed exercise of the 	:
Power of Eminent Domain to acquire a 		:	
Right-of-Way and Easement for the construction,	:
operation and maintenance of the proposed		:
Coopersburg #1 and #2 138/69 kV Tap 		:
Reconstruction over and across the Lands of	the 	:
Following:						:





42

							:
Steven C. Thompson and Judith E. Thompson 	:	A-2008-2039124
in Springfield Township, Bucks County is		:
necessary or proper for the service, accommodation,:
convenience or safety of the public.			:
							:	
Southeastern Pennsylvania Transportation Authority:	A-2008-2039126
(SEPTA) in Richland Township, Bucks County is	:
necessary or proper for the service, accommodation,	:
convenience or safety of the public. 			:
							:
Walter H. Weaver, Jr. and Ernest H. Weaver		:	A-2008-2039129
in Springfield Township, Bucks County is 		:
necessary or proper for the service, accommodation,:
convenience or safety of the public. 			:
							:
David N. Clark in Richland Township,		:	A-2008-2039130
Bucks County is necessary or proper for the		:
service, accommodation, convenience or safety of	:
the public.						:
							:
Liberty Home Development Corporation, Ltd.	:	A-2008-2039132
And Madden Farm Trust (Michael Foster, Trustee	:
and/or Edward George, Trustee) in Richland		:
Township, Bucks County is necessary or proper	:
for the service, accommodation, convenience or	:
safety of the public (Liberty Home).			:
							:
Terrence Smith and Jacalyn C. Smith in Richland	:	A-2008-2039133
Township, Bucks County is necessary or proper	:
for the service, accommodation, convenience or	:
safety of the public.					:
							:	
and							:
							:
Robert L. Mackey and Kathleen M.A. Mackey in	:	A-2008-2039137
Springfield Township, Bucks County is necessary	:
or proper for the service, accommodation,		:
convenience or safety of the public.			:
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BY THE COMMISSION:

		Before the Commission for consideration and disposition are the Exceptions (Exceptions) of Senator Robert C. Wonderling, Liberty Home Development Corp., Ltd. and the Madden Farm Trust (Liberty Home Development), the Board of Supervisors of Springfield Township (Springfield); and the Southeastern Pennsylvania Transportation Authority (SEPTA) to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Angela T. Jones, issued on February 10, 2009.  That Recommended Decision recommends: that the Application of PPL Electric Utilities Corporation (PPL or Applicant) for the authorization to locate, construct, operate and maintain the proposed Coopersburg #1 and #2 138/69 kV Tap in Upper Saucon Township, Lehigh County and Springfield and Richland Townships, Bucks County Pennsylvania be granted; that the Petition of PPL for finding that a building to shelter control equipment at the substation to be constructed in Springfield Township, Bucks County be granted; that the related Applications of PPL for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania be granted; and that the Protests to the Application be dismissed.  Replies to the Exceptions were filed by PPL.

[bookmark: _Toc220994825]History of the Proceeding


		On February 14, 2008, PPL filed an Application pursuant to 52 Pa. Code Chapter 57 Subchapter G, with the Commission for approval of the siting and reconstruction of the proposed Coopersburg #1 and #2 138/69 kV Tap in Upper Saucon Township, Lehigh County and Springfield and Richland Townships, Bucks County, Pennsylvania (Siting Application).  The Siting Application was accompanied by exhibits and appendices containing maps and other written and pictorial documents to support and explain the filing as well as to identify seven properties over which PPL seeks to acquire rights-of-way (ROW) for the construction, use, operation, repair and maintenance of the preferred route for its transmission line, the proposed Cross Country Corridor.  

		On or about March 3, 2008, the Southeastern Pennsylvania Transportation Authority (SEPTA) and the Board of Supervisors of Springfield Township (Springfield) in Bucks County, Pennsylvania, filed Petitions to Intervene.  

		On March 6, 2008, Mr. David N. Clark , a property owner identified in the Siting Application upon whose portions of property PPL proposed to acquire a ROW for the construction, use, operation, repair and maintenance of the proposed Cross Country Corridor filed a Petition to Intervene.  

On March 21, 2008, Springfield filed a Protest and Preliminary Objection to the Application.  

On or about March 24, 2008, the Board of Supervisors of Richland Township (Richland) filed a Petition to Intervene and Protest to the Siting Application.  

On March 27, 2008, Liberty Home Development filed a Petition to Intervene.

On April 3, 2008, counsel filed a Notice of Appearance on behalf of the Department of Transportation of the Commonwealth of Pennsylvania (PennDOT).    

On April 3, 2008, PPL filed an Answer to the Preliminary Objection of Springfield.
  
		On or about April 10, 2008 Mr. Terrence Smith and Mrs. Jacalyn Smith, residents in Richland Township, filed a Protest against the Siting Application.

On April 23, 2008, PPL filed several applications for approval to exercise the power of eminent domain to acquire ROWs and easements necessary for the construction, operation, and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap.  

On or about April 24, 2008, PPL filed a Petition for a finding that the building housing the control equipment at the proposed substation in Springfield Township, Bucks County is reasonably necessary for the convenience or welfare of the public and thus exempt from any local zoning ordinance at Docket No. P-2008-2038262 in response to the Springfield Preliminary Objection (Zoning Petition).  PPL requested in this Zoning Petition that the Commission consolidate this docket with the siting of the transmission line docket at A-2008-2022941.      

On May 5, 2008, Senator Robert C. Wonderling requested leave to intervene in this proceeding.  

On May 7, 2008, SEPTA filed a Protest requesting that the Commission reject the need to condemn SEPTA property and to deny the consolidation of the Siting Application with the Eminent Domain Applications.  On May 23, 2008, PPL filed an Answer to the SEPTA Protest, requesting the Protest be denied.  

On or about May 30, 2008, Mr. Steven C. Thompson and Mrs. Judith E. Thompson filed an appearance, through their counsel, in the Siting Application.  

By Order dated June 9, 2008, the Siting Application, Eminent Domain Applications and Zoning Application were consolidated (Consolidation Order).  The Consolidation Order also denied the preliminary objections of Springfield and Liberty Home Development.    

On June 19, 2008, SEPTA filed an amended Protest to PPL’s Eminent Domain Application to SEPTA property.  

On August 12, 2008, a tour and site views were conducted for the “Cross Country Corridor,” the “Route 309 Corridor,” the “SEPTA Corridor” and the Hickon Road substation site.  No record was established from the tour and site views.

On August 13, 2008, SEPTA filed a Motion for Summary Judgment, challenging PPL’s legal authority to exercise the power of eminent domain to acquire a ROW and easement for the construction, operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap reconstruction over and across a portion of SEPTA’s Bethlehem Branch Line in Richland Township.  On September 2, 2008, PPL timely answered SEPTA’s motion and requested that the motion be denied.  By Order dated September 19, 2008, the ALJ denied SEPTA’s motion finding the argument presented by PPL persuasive.

Discovery was engaged in by all parties and evidentiary hearings were held on November 6, 7 and 10, 2008, in Philadelphia, Pennsylvania.  

		On December 3, 2008, PPL, Senator Wonderling, SEPTA, Springfield and Mr. Clark filed Main Briefs.  On December 19, 2008, PPL, SEPTA, Springfield, Mr. Clark and Liberty Home Development filed Reply Briefs. 

		There were four public input hearings: (1) two on Monday, July 14, 2008 at the Springtown Fire Company in Springtown, Pennsylvania at 1:00 p.m. and 7:00 p.m.; and (2) two on Thursday, July 14, 2008 at Benner Hall in Richlandtown, Pennsylvania at1 p.m. and 7 p.m.  The testimony produced 456 pages of transcript, page 70 through page 526.    More than 60 witnesses, including a State Representative presented sworn testimony.  The elected officials stated that the residents of Bucks County are not opposed to a transmission line but are opposed to the route selected by PPL.

		The record in this case consists of a 924 page transcript, the statements and exhibits listed in Appendix 1 of the Recommended Decision, five Main Briefs, and five Reply Briefs.    Although the record concerning the evidentiary hearing officially closed on November 10, 2008, PPL submitted inadvertently omitted exhibits through a telephonic hearing on November 24, 2008.  On December 19, 2008, the record closed when the Reply Briefs were received.  

		On January 30, 2009, the ALJ completed her Recommended Decision in this matter, and that Recommended Decision was issued February 10, 2009.

		Exceptions to the Recommended Decision were filed as follows:  On February 24, 2009, Exceptions were filed by Senator Robert C. Wonderling.  On February 26, Exceptions were filed by Liberty Home Development.  On March 2, 2009, Exceptions were filed by Springfield and SEPTA.  

		On March 12, 2009, PPL filed Reply Exceptions.
		


Discussion

[bookmark: _Toc220994827]		The ALJ has provided us with an exhaustive and well-reasoned Recommended Decision.  The ALJ made 204 Findings of Fact and reached sixteen Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  It remains for us to address the Exceptions filed to the Recommended Decision.

Background and Summary of the Proposals 

		By way of background, this proceeding is related to two proposed facilities: (1) the Coopersburg #1 and #2 138/69 kV transmission tap line (Coopersburg Tap line, or the Coopersburg Tap Project); and (2) the related substation control building at Hickon Road, in Springfield Township, Bucks County to protect control equipment (referred to as the Hickon substation by the ALJ, but referred to as the Springfield substation by PPL).  Related to the facilities is the route of the transmission line corridor, itself.  The facilities are needed to implement what is referred to as the PPL Functional Configuration.

		The Coopersburg Tap line is proposed to be located in Upper Saucon Township, Lehigh County and in Springfield and Richland Townships, both in Bucks County.  The proposed line is a double circuit line, 7.09 miles in length.  Initially, both circuit lines will be operated at 69 kV.  Operations will be converted to 138 kV to meet future loads when required.  R.D. at 8.

		 This proposed line will connect PPL’s 69/12 kV substation located near Coopersburg in Upper Saucon Township with the 69/12kV substation in Richland Township that serves Quakertown borough.  The proposed Coopersburg Tap line will replace an existing 69 kV transmission line that was constructed in approximately 1930.  The present 69 kV transmission line runs along State Route 309 for a substantial portion of its length and then through the woods along Route 309.  This existing 69 kV transmission line is mounted on wooden poles.  R.D. at 9.

The construction of the Coopersburg Tap line as proposed by PPL will require approximately 72 structures each averaging about 85 feet high.  Average spans between conductors will be approximately 525 feet.  Most structures will be single pole steel structures with steel upswept conductor support arms.  Some two-pole structures may be required where the tap line changes direction.  Examples of both structures were provided in Figures 1 and 2 of the PPL Summary, Exhibit D.  The two circuits will require six conductors.  The conductors will be 556.5 KCMIL 24/7 stranding ACSR.  There will also be a groundwire of 0.559-inch fiber optic overhead groundwire (OPGW) with 36 single mode fibers.  R.D. at 10.
    
The second facility, the Hickon substation, will house critical control equipment including primarily switches, relay and control equipment, and supervisory control and data acquisition (SCADA) to control the flow of electricity into, within and from the substation.  The purpose of the proposed control equipment building at the Hickon substation is to protect critical control equipment from the elements so that said equipment and the entire substation may function properly.  The Hickon substation is on an approximate 85-acre property in Springfield Township purchased by PPL in November 2006.  The control building and the substation will occupy approximately seven acres.  R.D. at 9.

The control equipment building is required for proper protection and operation of the electrical equipment at the Hickon substation.  Public safety is compromised if the control equipment is not functional.  System damage can occur due to system disturbances.  If a fault occurs on a line and the protection equipment fails to clear the fault, the line could potentially burn down causing a public hazard.  Nonfunctional protective control equipment can also result in excessive and longer interruptions to customers.  PPL cannot place a line in service without the proper relay protection.  The Hickon substation will be approximately 40 to 60 feet tall and will be constructed on a concrete slab.  The exterior walls will be constructed of corrugated aluminum.  There will be minimal space heating and cooling equipment for the building.  Such equipment will be installed only for the purpose of keeping the temperature inside the building within tolerance limits for the control equipment.  The substation will be surrounded by a high fence to prevent entry by unauthorized persons.  Access to the substation and the control equipment building must be limited because the high voltage at which the substation will operate presents dangers to unqualified persons.  The control equipment building will be contained within the fenced perimeter of the substation.  R.D. at 9-10.

While all of the ALJ’s Findings of Fact are essential to understand the comprehensive approach and reasoning applied to the issues before us, we highlight a number of the essential Findings here:  With respect to need, by 2009 the existing Coopersburg 69 kV Tap, constructed in 1930, will not have sufficient capacity to maintain reliable electric service for the southern Lehigh Region if certain contingencies occur.  Finding of Fact No. 16.  There is no dispute that the transmission system in the southern Lehigh Region requires reinforcement.  Finding of Fact No. 21.  The substation for the Coopersburg Tap Project, Hickon substation, is part of the overall system reinforcement plan to address and remedy the overloaded transmission lines and the insufficient transformer capacity in the southern Lehigh Region.  Finding of Fact No. 24.  If PPL is permitted to build the new transmission line, it would not be able to provide reliable service if it did not also build the substation.  Finding of Fact No. 27.  

With respect to the choice of route for the line, the Cross Country Corridor is the route preferred by PPL for the siting of the proposed Coopersburg Tap Project.  Finding of Fact No. 32  The Hickon substation site was previously purchased by PPL.  Because the Cross Country Corridor crosses the Hickon substation site no additional transmission lines are required to connect the substation to the distribution electrical grid.  Finding of Fact No. 49.  The long-term plan for the southern Lehigh Region includes conversion to 138 kV when it is appropriate to do so to meet future loads.  The Hickon substation is critical to this conversion.  Finding of Fact No. 166.  

The Coopersburg Tap Project constructed along the Cross Country Corridor will use many fewer structures than would be required along the alternative corridors.  Finding of Fact No. 73.  The Coopersburg Tap Project constructed along the Cross Country Corridor will permit PPL maintenance crews to access facilities promptly in the event repairs are necessary.  Finding of Fact No. 75.  

A number of alternative routes for the line were proposed in this proceeding, including: the “Route 309 Corridor,” the “SEPTA Corridor,” and the “Springfield Functional Configuration.”  Each of these alternatives was duly considered by the ALJ in the Recommended Decision, but each was rejected for a variety of reasons.

The “Route 309 Corridor” would require a more difficult transmission line design and would create safety concerns for PPL personnel and the public.  Finding of Fact No. 77.  The difficulties that would arise if the Coopersburg Tap Project were constructed in the Route 309 Corridor would increase the cost of the project.  Finding of Fact No. 93.

Although the “SEPTA Corridor” was preliminarily PPL’s first choice as the route for the transmission line, further investigation revealed that the “SEPTA Corridor” would not be desirable for the Coopersburg Tap Project.  Finding of Fact No. 85.  The cost of constructing the Coopersburg Tap Project in the “SEPTA Corridor” is greater than the costs of construction for the other alternatives.  Finding of Fact No. 94.

The “Springfield Functional Configuration” would involve an upgrade of PPL’s existing 230 – 69 kV substation in Hosensack, reconductoring existing lines between Hosensack and Coopersburg and between Hosensack and Milford, and building a new three or four mile 69 kV transmission line from Milford substation to Buxmont.  Finding of Fact No. 26.  The “Springfield Functional Configuration” would not provide the same degree of load transfers and resectionalizing of load as would the PPL Functional Configuration because of the magnitude of customer load supplied by the longer transmission paths.  The Springfield Functional Configuration also requires longer lines, which would result in a significant increase in the number of customers affected by transmission line disturbances.  Finding of Fact No. 163.  Indeed, the “Springfield Functional Configuration” would present PPL with a number of significant limitations in terms of future expansion and, potentially, system reliability issues that do not exist with the Cross Country Corridor favored by PPL.  Findings of Fact Nos. 164-168.  Springfield conceded that PPL’s preferred alternative provides more potential options for dealing with predicted expansion needs into the future.  Finding of Fact No. 169.

To construct the Coopersburg Tap Project, PPL requires easements across 42 properties to use the Cross Country Corridor.  PPL reached agreements for easements across 35 of these properties.  The “SEPTA Corridor” would require new ROW from 78 property owners and the “Route 309 Corridor” would require new ROW from 91 property owners.  Finding of Fact No. 97.  The “Route 309 Corridor” requires acquisition of three non-condemnable properties.  The non-condemnable status of these properties causes uncertainty regarding the route.  The uncertainty to cross these properties can cause the route costs to increase, delay construction and cause the line to be rerouted.  Finding of Fact No. 99.

PPL believes it will be able to obtain all necessary permits for construction of the Coopersburg Tap Project in the Cross Country Corridor because the Company’s transmission line construction practices are designed to minimize and avoid environmental impact and because the Pennsylvania Department of Environmental Protection (DEP) and U.S. Army Corps of Engineers (COE) have adopted permitting procedures specifically for such projects. Finding of Fact No. 107.

With respect to environmental concerns, only one plant species of special concern listed by the Pennsylvania Natural Heritage Program (PNHP), the Shellbark Hickory, was found in the Cross Country Corridor.  The PNHP watch list, however, serves only as a way to maintain awareness of a species that is not rare enough to legally be on the species of special concern list.  Finding of Fact No. 119.  The entire Cross Country Corridor has been checked for bog turtles and there is only one possible habitat with a marginal potential bog turtle wetland.  The likelihood of finding bog turtles in that marginal potential habitat is small.  Finding of Fact No. 120.  Nothing in the project should affect bog turtle wetlands more than 300 feet from the ROW.  Finding of Fact No. 121.  Eleven outstanding natural area sites have been documented within the Study Area.  There will be no impact to these sites because the Cross Country Corridor was routed to avoid them.  Finding of Fact No. 135.  If the “Route 309 Corridor” must be connected to the Hickon substation then there will be a significant environmental impact.  Much of the area between Route 309 and the Hickon substation is wooded and there would be a substantial impact if two, two-mile transmission lines were built through that area.  Finding of Fact No. 136.  PPL would be able to obtain all required DEP permits for encroachments into wetlands.  Finding of Fact No. 178.

The Exceptions

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In addition to the foregoing, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Exceptions of Senator Robert C. Wonderling

Senator Robert C. Wonderling, Pennsylvania State Senator for the 24th District, filed a comprehensive Exception to the ALJ’s Conclusions of Law Nos. 5-7, which state:

The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the facilities associated with the PPL Functional Configuration constructed in portions of Springfield and Richland Townships, Bucks County, and Upper Saucon Township, Lehigh County, Pennsylvania along the proposed Cross Country Corridor do not create an unreasonable risk of danger to the health and safety of the public. [Conclusion of Law No. 5]

The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the facilities associated with the PPL Functional Configuration constructed in portions of Springfield and Richland Townships, Bucks County, and Upper Saucon Township, Lehigh County, Pennsylvania along the proposed Cross Country Corridor comply with applicable statutes and regulations providing the protection of the natural resources of the Commonwealth. [Conclusion of Law No. 6]

The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the facilities associated with the PPL Functional Configuration constructed in portions of Springfield and Richland Townships, Bucks County, and Upper Saucon Township, Lehigh County, Pennsylvania along the proposed Cross Country Corridor would have minimum adverse environmental impact, considering the electric power needs of the public, the state of available technology and the available alternatives. [Conclusion of Law No. 7]

 Senator Wonderling opposes PPL’s proposal to site the line along the Cross Country Corridor and requests that we deny the Application.  Wonderling Exc. at 2.  A review of the record in this proceeding indicates that Senator Wonderling supports the “SEPTA Corridor.”  In support of his Exceptions, Senator Wonderling, through his counsel, states:

A copy of Intervenor Wonderling’s brief filed on December 3, 2008 is attached to provide arguments against the siting based on expert testimony submitted attesting to the negative and harmful impacts the construction will have on the environment, wildlife, historic preservation, and ultimately on the health and safety of the communities affected.

Wonderling Exc. at 2.

Our procedural rule at 52 Pa. Code § 5.533, Procedure to except to initial, tentative and recommended decisions, is clear in its requirements.  We refer specifically to Section 5.533(b) and (c):

[bookmark: 5.533.](b)  Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exceptions shall follow each specific exception. 
 (c)  The exceptions must be concise. The exceptions and supporting reasons must be limited to 40 pages in length. Statements of reasons supporting exceptions must, insofar as practicable, incorporate by reference and citation, relevant portions of the record and passages in previously filed briefs. A separate brief in support of or in reply to exceptions may not be filed with the Secretary under § 1.4 (relating to filing generally). 

		We note that the ALJ considered and addressed the arguments in Senator Wonderling’s Main Brief in her Recommended Decision at pages 35, 90-94, 96, 106-109, 121-122, and 139.  The Senator has not provided any additional argument to support his Exceptions beyond those advanced in his Main Brief, which the ALJ has already considered and rejected.  PPL Reply Exc. at 23.  We believe that the ALJ’s Conclusions of Law are well-drawn and supported by the record.  Therefore, Senator Wonderling’s Exceptions are denied.

Exceptions of SEPTA

		In order for PPL to build the Coopersburg Tap Project, PPL must cross SEPTA’s Bethlehem Branch Line to connect the Quakertown and Coopersburg substations because they are on opposite sides of the rail line.  PPL Reply Exc. at 24.  It is this planning configuration and not the rejection of the alternative “SEPTA Corridor” which forms the basis for SEPTA’s Exceptions.

		SEPTA filed three Exceptions to the Recommended Decision asserting that the present case, “involves, in part, the wrongful, illegal and misguided attempt by PPL Electric to exercise the power of eminent domain upon SEPTA.”  SEPTA Exc. at 3.  PPL Replies that, “The ALJ properly found that the exercise of the power of eminent domain by PPL Electric to take a right-of-way and easement for a transverse crossing of SEPTA’s Bethlehem Branch Line is ‘necessary or proper for the service, accommodation, convenience or safety of the public.’”  PPL Reply Exc. at 24, citing R.D. at 142.  SEPTA’s specific Exceptions are set forth below and will be dealt with seriatim.

Exception 1: The R.D. contains several Findings of Fact that are not supported by the evidence, fails to acknowledge other clearly established facts, and mischaracterizes several of SEPTA’s positions in this case.

		As is often the case with Exceptions to Recommended Decisions placed before the Commission, the mere fact, unsupported by citation to the record and convincing argument, that a Party disagrees with the ALJ’s assessment of the evidence is not the basis for an Exception.  The Recommended Decision and the Findings of Fact in this case are amply supported by the evidence of record and certainly by at least a preponderance of the evidence.  The record in this case is so extensive that it allowed the ALJ to make 204 separate but substantive Findings of Fact, many of which are directly related to the selection of route necessary or proper for the accommodation, convenience and safety of the public.  Further, the ALJ’s detailed discussion of the issues in this case, including SEPTA’s positions and arguments, demonstrates a clear command of the extensive record in this proceeding.

		SEPTA also contends that several Findings of Fact (Findings of Fact Nos. 105 and 183) are mischaracterizations of SEPTA’s position in that SEPTA is willing to provide a crossing and that SEPTA has no objection to PPL’s “occupation’ of SEPTA property as long as “contingencies” are agreed upon. SEPTA Exc. at 5.  These contentions are related to SEPTA’s claim that Finding of Fact No. 187 fails to acknowledge a meeting between SEPTA’s Chief Engineer and engineers of PPL to discuss options.  SEPTA Exc. at 6.  Reviewing the Findings of Fact in question, it is difficult if not impossible to see how the ALJ has mischaracterized SEPTA’s position.  The ALJ has not recapitulated SEPTA’s arguments, but that is not the purpose of a Finding of Fact.  There has been no mischaracterization, and SEPTA’s Exception is denied.

Exception 2: The ALJ erroneously failed to acknowledge that PPL Electric has no legal authority to exercise eminent domain over SEPTA’s property. 

		In this Exception, SEPTA argues that, as a state agency, it has sovereign immunity, and, as an instrumentality of the Commonwealth, PPL cannot exercise eminent domain to condemn SEPTA’s property which is, “land owned by the public for public purposes.”  SEPTA Exc. at 6-7, 10.  PPL replies to this Exception as follows:

Section 15111(c) [sic] of the Business Corporation Law, however, states in pertinent part as follows: ‘The power of the public utility corporation to condemn the subject property of the procedure followed by it shall not be an issue in the commission proceedings held under this subsection. . . .’  Based on this language, PPL Electric’s right to condemn SEPTA’s land is not properly before the Commission.  If, however, the Commission believes that it should consider this issue, PPL Electric has explained that it has the authority to do so.  Citing, PPL Electric Initial Brief, pp, 72-77; PPL Electric’s Answer to SEPTA’s Amended Protest.  

PPL Reply Exc. at 24.

		Anticipating PPL’s invocation of Section 1511(c), SEPTA contends that this statute does not provide a basis for a utility to exercise eminent domain, “against the Commonwealth, the Department of Transportation of Pennsylvania, or the Commonwealth’s sovereign agencies, such as SEPTA.”  SEPTA Exc. at 8.

		We note that this is the third time that SEPTA has sought to interpose a claim of sovereign immunity in this proceeding.  In the first instance, on or about August 13, 2008, SEPTA filed a Motion for Summary Judgment for the very same reasons advanced in SEPTA’s subsequent Main Brief, Reply Brief, and now these Exceptions.  In denying SEPTA’s request for summary relief (and SEPTA’s argument in SEPTA’s Main Brief and Reply Brief) the ALJ cited 15 Pa. C.S. § 1511(c) which states, in pertinent part:

The power of the public utility corporation to condemn the subject property or the procedure followed by it shall not be an issue in the commission proceedings held under this subsection, and no court shall entertain any proceeding questioning the jurisdiction of the commission under this subsection.

15 Pa. C.S. § 1511(c).

		We agree with the ALJ in her analysis and adopt her disposition of this issue as set forth in her Recommended Decision at pages 122-125.  SEPTA’s Exception is denied.

Exception 3: The R.D. erroneously concludes, in Conclusion of Law No. 10, that PPL Electric has met its burden of proving that the exercise of eminent domain over SEPTA lands is necessary and proper for the accommodation, safety, and convenience of the public.

		In this Exception, SEPTA not only challenges the “necessary and proper” finding in the Recommended Decision, SEPTA also implies that PPL might purchase an easement from SEPTA.  However, SEPTA then returns to its argument alleging deficiency in the “necessary and proper” finding in the Recommended Decision, citing the cases of Groff et al. v. Bird-in-Hand Turnpike Co., 128 Pa. 621, 18 A. 431(1889), and Scranton Gas & Water Co. v. Delaware Lackawanna & Western R.R. Co., 225 Pa. 152, 73 A. 1097 (1909).  We note that both of these cases predate not only the establishment of our predecessor agency, the Public Service Commission in 1913, but more significantly predate the enactment of 15 Pa. C.S. § 1511 which is the statute at the heart of this issue.  Both cases are unpersuasive and of questionable relevancy.

		With respect to the “necessary and proper” finding, we agree with the ALJ that: 

PPL has successfully carried its burden of proving that there is a need to augment the existing transmission lines in the Southern Lehigh Region for future reliable electric service.  The new transmission line will alleviate concerns regarding insufficient capacity and limited conductor capability of the existing facilities.  Also the record in this proceeding does not show that PPL acted unreasonably, arbitrarily or capriciously in choosing the Cross Country Route for its proposed transmission line.  [citation omitted]  PPL Functional Configuration is a reasonable choice reflecting the planning process and considering the engineering and technical issues of the Coopersburg Tap project, as well as the cost analysis, real estate interests, health and safety, and the environmental impact.  Indeed, the point of origin of the Coopersburg Tap Project transmission line and the terminus of the transmission line are on opposite sides of the Pertinent Part of the Bethlehem Branch line.  

R.D. at 126-127.

With respect to the issue of eminent domain, generally, we refer to our recent TrailCo decision:[footnoteRef:2] [2: 	 	In Re: Application of Trans-Allegheny Interstate Line Company (TrAILCo) For approval: 1) for a certificate of public convenience to offer, render, furnish or supply transmission service in the Commonwealth of Pennsylvania; 2) authorization and certification to locate, construct, operate and maintain certain high-voltage electric substation facilities; 3) authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission line routes in Pennsylvania; 4) approval of an exemption from municipal zoning regulation with respect to the construction of buildings; and 5) approval of certain related affiliated interest arrangements, Docket Nos. A-110172; A-110172F0002; A-110172F0003; A-110172F0004; G-00071229 (Order entered December 12, 2008), at 83-85.
	] 


TrAILCo is correct that it has established a need for the proposed project.  In addition, we find that TrAILCo's arguments relating to the showing required that the proposed route is appropriate is borne out by the discussion in Pa. DER v. Pa. PUC. There, the Commonwealth Court cited to a Pennsylvania Supreme Court opinion and stated:
 
In Duquesne Light Company v. Upper St. Clair Township, 377 Pa. 323, 338 n. 1, 105 A. 2d 287, 294 n. 1 (1954), it was stated:
 
Under a delegation of the power of eminent domain the grantee of the power, in the absence of legislative restriction, may determine the location of the land [to be] acquired, and such determination will not be interfered with by the courts if it is made in good faith and is not capricious or wantonly injurious, or in some respect beyond the privilege conferred by the charter or statute. The landowner cannot raise the objection that there is no necessity for condemning the property because some other location might be made . . . .

 Pa. DER, 335 A.2d at 863.

We have found that TrAILCo has established a need for the 1.2 mile high tension line together with the associated substation facilities. In addition, we have found that the route selection was appropriate and not capricious or wantonly injurious. Accordingly, we affirmatively find, based upon the record before us, that a grant of eminent domain authority for aerial electric facilities and the associated substation facilities for the Pennsylvania 502 Junction Facilities is necessary or proper for the service, accommodation, convenience or safety of the public as required by 15 Pa. C.S.§ 1511(c).

		Here, as in the TrailCo case, the public utility has established a need for the proposed project.  Indeed, there is no dispute that the transmission system in the southern Lehigh Region requires reinforcement.  Finding of Fact No. 21.  It is also clear on the basis of the record that in this case the public utility has met the “necessary and proper” standard set forth at 15 Pa. C.S.§ 1511(c) and which is articulated in Duquesne Light Company.  SEPTA’s Exception is denied.

Exceptions of Liberty Home Development

		Liberty Home Development filed six summary Exceptions to the Recommended Decision.  We will address them, seriatim:

Exception 1: The application had a lack of information regarding the environmental impact, directly or indirectly, of their [sic] proposed transmission line.

		In its first two Exceptions, Liberty Home Development challenges PPL’s Application rather than the Recommended Decision.  Again, we refer to the requirements of 52 Pa. Code § 5.533, Procedure to except to initial, tentative and recommended decisions.  Exceptions are made to the “initial, tentative [or] recommended decision,” not to the original Application.  By framing its Exception in the manner that it does, Liberty Home Development essentially has filed a Motion to Dismiss the Application or seeks to re-open the case with respect to the content, relative merits of and support for the underlying Application.  We will not allow Liberty Home Development or any party to attempt to file an untimely Motion or to re-litigate the case in this fashion.

		In any event, we disagree with Liberty Home Development’s contention.  The Application contains sufficient information to have clearly set forth the potential issue and PPL’s position with respect thereto.  Ultimately, PPL met the standards of statutory and case law, and a vigorous debate with respect to the environmental impact of the proposed construction was engaged in by the parties and resolved by the ALJ as follows:


All of the configurations and corridors have environmental detriments.  The goal of the Commission is to balance these detriments considering the totality of the impacts presented.  In keeping with the 52 Pa.Code § 57.75(e)(2)-(4), the minimum adverse environmental impact contingent upon power needs of the public, available technology and available alternatives must be balanced with minimal health and safety risk and compliance with applicable regulations and statutes for protection of Pennsylvania’s natural resources.  

The Commonwealth Court in Payne v. Kassab, developed a three part test to consider exclusively the environmental impacts of the proposed transmission line of the utility.  312 A.2d 86, 94 (Pa.Cmwlth. 1973).  These three parts do not focus solely on the negative impact to the environment but also considers efforts by the utility to reduce the environmental impact and weighs the harm against the benefits of the proposed transmission line.  It is with the understanding that the environmental impacts are not to be considered in a vacuum, but to be weighed against the total circumstances presented by the record that the following analysis is performed.  

R.D. at 103.


It is noted that many of the allegations of negative environmental impact against the Cross Country Corridor have been refuted.  Specifically, contrary to the allegations by Sen. Wonderling and Mr. Clark, no threatened, endangered or other species of special concern will be lost.  There are no threatened or endangered species in the proposed ROW.  PPL St. 15-R at 3, 6.  No plants listed on the PNHP were found in the proposed ROW.  Id at 6.  The wetlands are not exceptional value wetlands as defined in 25 Pa.Code 
§ 105.17.  Id at 8.  The probability of any wetlands surveyed would maintain bog turtle habitat more than 300 feet from the ROW is small and nothing in the project should affect bog turtle wetlands more than 300 feet from the ROW.  Id at 12-13.  There is little probability of any hydrological or water quality impact from the Coopersburg Tap project on the Troxel wetlands.  Id at 14.  The Cross Country Corridor directly crosses only one pool and the edge of only one other vernal pool.  “In both instances, sufficient woodlands will remain to avoid major adverse impacts.  PPL R.B. at 4.  When trees are removed from some wetlands, the wetlands can get wetter, not drier.  PPL St. 15-R at 18.  “Neither the [Hickon] substation nor the wetlands in the [ROW] for the [Cross Country Corridor] qualify as exceptional value wetlands.”  Id at 19.

R.D. at 104.

		The extensive record in this proceeding was not compiled on the basis of a deficient Application.  Liberty Home Development’s Exception is denied as improper under 52 Pa. Code § 5.533 and as without merit.

Exception 2: The application had inadequate measures to ensure that herbicides and pesticides did not impose an unreasonable risk to public health and safety . . . .

		We reiterate our rationale and disposition related to Liberty Home Development’s attack on the Application as set forth above.

		The ALJ addresses the issue of the use of herbicides in the following Finding of Fact:

The herbicides will be applied at the discretion of the landowner; that is, if the landowner objects to the use of herbicides, the easement agreement between PPL and the landowner will reflect the objection.  PPL will not spray any herbicides from aircraft.  PPL will not use any herbicides near waterways except for herbicides specifically approved by the EPA for that use.

Finding of Fact No. 148.

		The Recommended Decision contains the following disposition with respect to the use of herbicides:

The issue is whether the Coopersburg Tap project’s proposed use of herbicides is reasonable to accommodate the convenience, health and safety of the public.  PPL has agreed that it will apply herbicides to the ROWs at the discretion of the ROW property owners. Springfield has expressed that any grant of approval to the Cross Country Corridor as the route selected for the transmission line should be conditioned upon PPL’s method of using herbicides consistent with its testimony in this proceeding.  Because PPL declares that it will proceed with the use of herbicides, the condition advocated by Springfield is not prohibitive.  It is found that the means that PPL proposes to use herbicides along the Cross Country Corridor is reasonable and the use and efforts by PPL will minimize the impact concerning the health and safety of the public.

R.D. at 109-110.

		Liberty Home Development’s Exception is denied as improper under 52 Pa. Code § 5.533 and as without merit.
Exception 3: Applicant did not articulate a valid exemption from local zoning regulations . . . which comply with local land use plans and ordinances for the selected route, as well as property owners’ unrecorded development plans.

		As with Liberty Home Development’s Exception Nos. 1-2, this Exception is an attack on the Application rather than a valid Exception to the Recommended Decision as is required under 52 Pa. Code § 5.533.  Liberty Home Development also fails to identify with specificity what aspect of the Recommended Decision it is excepting to.

		The procedural and substantive deficiency of the Exception notwithstanding, we note that public utility facilities are not subject to local regulation.  The legislature has given the Commission, an agency of state-wide jurisdiction, exclusive regulatory authority over all Pennsylvania public utilities.  Chester County v. Philadelphia Electric Co., 420 Pa. 422, 425-426, 218 A. 2d 331 (1966).  Courts have consistently held that “[u]nder the guise of a police regulation cities cannot undertake to determine the reasonableness of rates charged by public service corporations, nor can they prescribe regulations relating to facilities, service and business of such corporations. These are the functions of the Public Service Commission and must be so regarded.”  York Water Co. v. York, 250 Pa. 115, 119, 95 A. 396, 397 (1915); see also, Petition of the York Water Company for a Declaratory Order, Docket Nos. P-00930710; C-00935090, (Order entered August 2, 1994).  Therefore, the local ordinances referred to by Liberty Home Development are inapplicable to the Commission’s determination regarding the power line in question.

		Liberty Home Development’s Exception is denied as improper under 52 Pa. Code § 5.533 and as without merit.


Exception 4: The decision failed to note the uncontested exhibits submitted in protest to the Petition for Eminent Domain docketed at A-2008-2039132.

		A review of the record in this proceeding did not reveal any exhibits submitted by Liberty Home Development (contested or uncontested), nor were any exhibits offered by Liberty Home Development or received into the record of this proceeding.[footnoteRef:3] [3: 	 	It does not appear that counsel for Liberty Home Development appeared at any of the hearings in this matter.  On July 23, 2008, Liberty Home Development filed a Protest to the Proposed Exercise of the Power of Eminent Domain by PPL at Docket No. A-2008-2039132.  Attached to that Protest were extensive documents purporting to show appraisals for the properties in which Liberty claims an interest.  On August 6, 2008, PPL filed an Answer to the Protest in which PPL specifically denied most of the averments in the Liberty Home Development Protest, including the property valuations submitted by Liberty Home Development in its attachments, while raising the issue of jurisdiction with respect to whether a determination with respect to damages may be made.  The issue was ultimately resolved in PPL’s favor in the Recommended Decision.  If the “uncontested exhibits” Liberty Home Development refers to in its Exception are the attachments to Liberty Home Development’s July 23, 2008 Protest, those attachments most certainly were contested by PPL, and they were never admitted as exhibits in this proceeding. ] 


		In any event, the “exhibits” in question would be, by Liberty Home Development’s own contention, related to damages associated with the installation of aerial transmission facilities.  The ALJ properly declined to consider this issue, stating as follows:

In considering a condemnation application, the Commission does not determine whether to grant a condemnation application based on the legal authority for a taking.  Indeed, Section 1511(c) of the BCL provides, in pertinent part, that:

The power of the public utility corporation to condemn the subject property or the procedure followed by it shall not be an issue in the commission proceedings held under this subsection, and no court shall entertain any proceeding questioning the jurisdiction of the commission under this subsection.  

15 Pa.C.S. § 1511(c). (Emphasis added).  

Consequently, any issues regarding a public utility’s legal authority or power to condemn land may not be raised before the Commission.  See Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985) (holding that any issue regarding the scope, validity, or damages of a taking by a public utility may not be raised before the Commission and, instead, such issues must be addressed before the appropriate judicial forum).

R.D. at 111-112.

		Liberty Home Development’s Exception is denied.

Exception 5: Applicant failed to meet their [sic] burden of proof regarding better alternative route descriptions and discussion of comparative merits of alternative routes.

		As with Liberty Home Development’s Exception Nos. 1-3, this Exception is an attack on the Application rather than a valid Exception to the Recommended Decision under 52 Pa. Code § 5.533.  The thrust of the Exception is an argument with respect to: cost comparisons among the alternate routes and an alleged failure on the part of PPL to notify Liberty Home Development’s affiliate, Liberty Commercial Development Corporation, Ltd. and other property owners with respect to the cost of an easement.

		The issue with respect to cost considerations was fully litigated below, and resolved by the ALJ in the Recommended Decision.  R.D. at 78-83.  Indeed, with respect to Liberty Home Development, the ALJ specifically stated that:

Whether the cost data is verified or not as disputed by Liberty, Liberty’s argument cannot prevail. Liberty simply does not substantiate its claims through record evidence.  There is nothing in the record that supports or denies the development of the 300 acre property and its easement concerning the ROWs regarding the Route 309 Corridor or the SEPTA Corridor was not accounted for in the cost considerations.  Liberty does not point to any exhibit or testimony regarding its claim.  Consequently, the allegation is not substantiated and must fail.   

R.D. at 83.

		Liberty Home Development’s Exception is denied as improper under 52 Pa. Code § 5.533 and as without merit.

Exception 6: The decision failed to recognize that the proposed transmission line across the Intervenor’s property will occupy existing residential building lots.

		Reviewing the record below and the filings related thereto, it appears that Liberty Home Development failed to preserve this issue at hearing or on brief.  Regardless, the thrust of this Exception is a mixed issue of the effect upon an application of a purported residential development plan and related costs that Liberty Home Development now seeks to interpose through its Exceptions.

		In its Reply Exception, PPL states:

Whether the tract of land has been subdivided is relevant, if at all, in the determination of damages from the taking by the Court of Common Pleas of Bucks County, where the land is situated.

PPL Reply Exc. at 23.

		We agree with PPL, and Liberty Home Development’s Exception is denied.

Exceptions of Springfield

		In sum, Springfield argues for the rejection of the Application and the PPL Functional Configuration, insisting that the Springfield Functional Configuration would meet PPL’s planning criteria without adverse environmental impact.  In the Recommended Decision, the ALJ rejected Springfield’s attempt to re-focus the environmental impact debate away from the Cross Country Corridor which PPL has selected:

What is problematic about the allegation of Springfield is that it states that the entire case of PPL is flawed because the environmental impacts were not considered regarding the Springfield Functional Configuration but does not show any regulation, statute or case precedent where it is affirmatively stated that such an analysis is required.  

As PPL points out in its Reply Brief, the regulations in 52 Pa. Code Chapter 57, subchapter G, focus on the proposed HV line.  PPL R.B. at 8-9.  Only 52 Pa.Code § 57.75(e)(4) does not include the phrase “proposed HV line” for evidence to be considered by the Commission.  While it is noted that the listed items are not exclusive, consideration of the listed items are in relation to the proposed HV line with the exception of Section 57.75(e)(4).  Springfield Functional Configuration is not the proposed HV line.  Moreover, Springfield Functional Configuration was not the proposed configuration for the proposed HV line.  It was rejected.

The Springfield Functional Configuration is to be examined in light of guidance to consider evidence which does not focus on the proposed HV line.  The regulation at Section 57.75(e)(4), as stated above, guides consideration of the evidence that is not concerning the proposed HV line.  52 Pa.Code § 57.75(e)(4).  When employing Section 57.75(e)(4) the case law suggests that the three part test be used to examine the totality of the circumstances presented as record evidence is to be considered and not to focus solely on the environment.  (See, Payne v. Kassab, above at V.B.3.a.)  

R.D. at 104.

		We agree with the ALJ in her analysis, and our consideration of Springfield’s Exceptions will be informed by her reasoning.

		Springfield filed five Exceptions to the Recommended Decision.  We will address them, seriatim:

Exception 1: The ALJ failed to determine whether PPL’s selected alternative would have “minimum environmental impact” given “the available alternatives.”

		In this Exception, Springfield asserts that the Recommended Decision lacks the requisite finding under 52 Pa. Code § 57.76(a)(4) that the line, “will have minimum adverse environmental impact, considering the electric power needs of the public, the state of available technology and the available alternatives.” Springfield Exc. at 4.  Springfield contends that our regulations require a utility to resolve engineering problems consistent with 52 Pa. Code § 57.76(a)(4).  Springfield Exc. at 8.  Springfield cites the case of Payne v. Kassab, 11 Pa. Cmwlth. at 29-30, 312 A.2d at 94 (Pa. Cmwlth. 1973), aff’d, 468 Pa. 226, 361 A.2d 263 (1976), for the proposition that an applicant must demonstrate that it has made, “a reasonable effort to reduce the environmental incursion to a minimum.”  

		PPL, in its Reply Exception contends that Springfield’s interpretation of 52 Pa. Code § 57.76(a)(4) is too restrictive and that Springfield overstates the adverse environmental impacts associated with development of the Cross Country Corridor:

Many other matters, including public health and safety, cost, reliability of service, must be taken into consideration in siting transmission facilities.  Moreover, as PPL Electric explains below, Springfield overstates substantially the adverse environmental effects of constructing the Coopersburg Tap and the Springfield Substation along the Cross Country Corridor recommended by PPL Electric, understates the adverse effects of the Springfield Functional Configuration and ignores the fact that PPL Electric has committed to taking substantial steps to mitigate any adverse effects.  For these reasons, PPL Electric’s proposal to construct the Coopersburg Tap and the Springfield Substation complies with the PUC’s regulation at 52 Pa. Code
§ 57.76(a)(4).  

PPL Reply Exc. at 4.

		We agree with PPL.  Further, the ALJ made specific Findings, based on the record, with respect to environmental impacts, including the potential environmental impacts of the Cross Country Corridor.  Findings of Fact Nos. 119-121, 135-136, 178.  Springfield’s Exception is denied.

Exception 2: The ALJ erred in holding that PPL did not act arbitrarily or capriciously in rejecting the Springfield Functional Configuration without conducting an environmental analysis.

		Viewing several sentences of a 147 page Recommended Decision in isolation, Springfield cites the rejection of the Springfield Functional Configuration, which it characterizes as a “fully adequate option,” without an environmental analysis as ignoring the requirements of the law, terming this “the very definition of arbitrary and capricious action,” on the part of PPL.  Springfield Reply Exc. at 10-11.


		PPL replies, stating (in summary):
In relying on the PUC’s regulations at 52 Pa. Code 
§ 57.76(a)(4), Springfield overlooks the portions of that regulation that incorporate considerations other than the environment.  The regulation also considers the “electric power needs of the public” and the “available alternatives.”  As explained below, the Springfield Functional Configuration would be far inferior to the PPL Electric Functional Configuration in meeting the electric power needs of the public and therefore is not a realistic alternative.  Further, although cost is not mentioned in Section 57.76(a)(4), it is certainly a valid consideration in transmission line siting, and the Springfield Functional Configuration would cost substantially more than the PPL Electric Functional Configuration.  

PPL Reply Exc. at 6-7.[footnoteRef:4] [4: 	 	PPL also provides an extensive analysis of why the Springfield Functional Configuration is not a fully adequate option.] 


		We agree.  Springfield, in its Exceptions, has focused on one part of one of our regulations when, as the ALJ correctly determined, a comprehensive application of Section 57.76 is required.  Further, we do not accept the proposition implicit in this Exception that PPL or any public utility applicant must perform an environmental analysis on every alternative route that might be available.  Again, we agree with the ALJ that the emphasis of Section 57.76 goes to the proposed HV line, not to possible HV lines.  Springfield’s Exception is denied.

Exception 3: The ALJ erred in concluding that PPL has mitigated all adverse environmental impacts.

		In this Exception, Springfield again posits that, “the only way to mitigate those [environmental] impacts is to avoid them by using the Springfield Functional Configuration.”  Springfield Exc. at 12.  We disagree.

		PPL replies, stating:

In order to assure that the PPL Electric Functional Configuration will have minimal impact on the environment and comply with the PUC’s regulations, PPL Electric will make all reasonable efforts to reduce environmental intrusion to a minimum.  [citation omitted]  Therefore, the PPL Electric Functional Configuration will comply with all environmental legal requirements.  Payne v. Kassab, 11 Pa. Cmwlth. 14, 29-30, 312 A.2d 86, 94 (1973), aff’d, 468 Pa. 226, 361 A.2d 263 (1976); 52 Pa. Code § 57.76(a)(4).  Specifically, PPL Electric has agreed to the following mitigation measures.

•  PPL Electric is willing to provide to Springfield detailed engineering plans for site access, street improvements, sedimentation control, erosion control and compliance with storm water ordinances in Springfield.  As is PPL Electric’s policy, PPL Electric will consider requests and suggestions from local government entities including Springfield Township and comply with reasonable requests.  PPL Electric St. 2-R, p. 36.  

•  PPL Electric will continue to take reasonable steps to minimize disturbances of woodlands and wetlands.  PPL Electric notes, however, that proper balancing of all the interests associated with the PPL Electric Functional Configuration for the reinforcement of the transmission system in the southern Lehigh Region requires use of the Cross Country Route, even though using that route will involve some disturbance of wetlands and woodlands.  PPL Electric St. 2-R, p. 36.

•  PPL Electric is willing to have the Coopersburg Tap cross streams at right angles where it is practical to do so.  PPL Electric St. 2-R, pp. 36-37.
•  PPL Electric will keep the rights-of-way and easements for the Coopersburg Tap outside stream margins and buffer areas where it is practical to do so.  PPL Electric St. 2-R, p. 37.
•  PPL Electric will replace disturbed wetlands to the extent that such replacement is required by DEP as a remedial measure for disturbance of wetlands.  PPL Electric St. 2-R, p. 38.  
•  PPL Electric will not remove vegetation in rights-of-way except non-compatible vegetation that has the potential to grow more than 20 feet above the ground and except where it is necessary to clear vegetation for temporary access roads that are only 15 feet in width.  PPL Electric St. 2-R, p. 38.
•  PPL Electric will follow its Specifications for Initial Clearing and Control of Vegetation on or adjacent to Electric Line Right-of-Way through Use of Herbicides, Mechanical, and Hand-clearing Techniques.  PPL Electric Exhibit KBK-1.
•  If landowners request that PPL Electric not use herbicides on their properties, their requests will be included in the documents conveying an appropriate easement and right-of-way for the transmission line to PPL Electric.  PPL Electric St. 2-R, p. 39.
•  PPL Electric will consider suggestions from Springfield for the design of access from public roads.  PPL Electric St. 2-R, p. 39.
•  PPL Electric is in the process of developing a plan for control of invasive species of plants.  PPL Electric St. 2-R, p. 40.
•  PPL Electric will create berms and plant vegetation to reduce the visual impact of the Springfield Substation from both Hickon Road and Hemmert residence.  PPL Electric St. 2-R, p. 40.

PPL Reply Exc. 20-21.

		We agree with the ALJ that PPL has committed to make substantial efforts to mitigate any adverse environmental impacts from the PPL Electric Functional Configuration.  Springfield’s Exception is denied.


Exception 4: The ALJ erred in finding that PPL has demonstrated a need for the proposed substation control building.

		We infer that Springfield in this Exception is referring to the Hickon substation.  In her Recommended Decision, the ALJ found with respect to the Hickon substation:  The substation for the Coopersburg Tap Project, Hickon substation, is part of the overall system reinforcement plan to address and remedy the overloaded transmission lines and the insufficient transformer capacity in the southern Lehigh Region.  Finding of Fact No. 24.  If PPL Electric is permitted to build the new transmission line, it would not be able to provide reliable service if it did not also build the substation. Finding of Fact No. 27.  

		The requirement for the Hickon substation goes beyond a “new building” that the utility “might like.”  Springfield Exc. at 13.  Springfield’s Exception is denied.


Exception 5: The ALJ acknowledged that PPL had agreed to various conditions, but she failed to require PPL to abide by those conditions.

		In this Exception, Springfield states:

If the Commission rejects Springfield Township’s other exceptions and approves PPL’s plans, then the Commission should specifically include the items listed in Findings 203 and 204 as express conditions of its approval.

Springfield Exc. at 14. 

		In its Reply, PPL states:

In its fifth Exception, Springfield complains that the ALJ did not order PPL Electric to implement the above agreed to mitigation measures. PPL Electric believes that it is unnecessary for the PUC to enter an order requiring that PPL Electric undertake these mitigation measures, because the Company already has agreed to do so.  However, if the PUC wants some further assurance that they will be implemented, PPL Electric will not object to an order requiring PPL Electric to implement the mitigation measures as they are explained above.  

PPL Reply Exc. at 21.

Findings of Fact Nos. 203 and 204 state:

PPL will take steps to mitigate environmental impacts of the Cross Country Corridor, in accordance with Springfield’s zoning ordinance.  PPL has agreed to many mitigation measures proposed by Springfield, including:

· comply with all requirements for the erosion and sedimentation control;

· provide engineering plans and consider suggestions;

· take reasonable steps to minimize disturbances of woodlands and wetlands;

· place the Coopersburg Tap at right angles to streams where practical;

· comply with all conditions and requirements of DEP and COE for the construction on wetlands;

· remove only vegetation that has the potential to grow more than 20 feet;

· use herbicides only if landowners agree;

· consider suggestions from Springfield regarding the design of access;

· provide copies of all applications for permits to construct portions of the Coopersburg Tap within Springfield;

· develop plan for control of invasive species; and

· create berms and plant vegetation to reduce visual impact of the Hickon substation. 

Finding of Fact No. 203.

PPL is willing to convey a substantial portion of the Hickon substation site to Springfield to demonstrate that it does not plan to construct any additional facilities at the Hickon substation site except for additional transmission lines.  

Finding of Fact No. 204.

		We agree with PPL that it is unnecessary for us to specifically require that PPL Electric undertake these mitigation measures because: (1) PPL has agreed to do so; and, (2) we will adopt the Recommended Decision, including the Findings of Fact generally and Findings of Fact Nos. 203 and 204 specifically, thereby rendering them enforceable as a Commission Order.  Springfield’s Exception is, therefore, granted in part and denied in part.

Filings Made After the Close of the Record

After the close of the record in this proceeding on December 19, 2008, and after the receipt of Reply Exceptions on March 12, 2009, approximately one dozen communications were received from non-parties to the proceeding at Docket No. 
A-2008-202294. et seq.  We direct the attention of all of those who made such filings to our regulation at 52 Pa. Code § 5.431:

[bookmark: 5.431.]§ 5.431. Close of the record.
 (a)  The record will be closed at the conclusion of the hearing unless otherwise directed by the presiding officer or the Commission. 
 (b)  After the record is closed, additional matter may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon motion. 

Any such filing made after the close of the record in this case must not be and has not been considered by us in reaching our decision.  See, Petition of Pennsylvania Power Company for Approval of Interim POLR Supply Plan FirstEnergy Solutions Corp., Exelon Generation Company, LLC, Constellation NewEnergy, Inc., Constellation Energy Commodities Group, Inc., Dominion Retail, Inc., Pennsylvania Department of Environmental Protection, Penn Power Users Group, Industrial Energy Consumers of Pennsylvania Reliant Energy, Inc., and Strategic Energy LLC, Intervenors, Office of Trial Staff, Office of Consumer Advocate, and Office of Small Business Advocate, Statutory Parties, Docket No. P-00052188 (Order entered February 10, 2006) at 7, fn. 4.

Conclusion

		The ALJ’s Discussion of the Burden of Proof and Authorization to Construct, Operate and Maintain Certain HV Electrical Transmission Facilities (R.D. at 47-54) is incorporated herein by reference as are the ALJ’s Findings of Fact and Conclusions of Law.  The Commission has jurisdiction over the subject matter of this case and the parties to this proceeding.  The Applicant, PPL Electric Utilities Corporation, has met its burden of proof consistent with the provisions of Pennsylvania Public Utility Code, the rules and regulations of the Commission, the Pennsylvania Municipalities Planning Code, Act of July 31, 1968, P.L. 805, as amended, 53 P.S. 
§ 10619, and with respect to those Applications to exercise the power of eminent domain pursuant to 15 Pa. C.S. § 1511, to acquire ROWs and easements necessary for the construction, operation, maintenance and aerial crossing by Coopersburg #1 and #2 138/69 kV Tap.  Finally, we conclude that the siting of PPL Electric Utilities Corporation’s aerial transmission and substation facilities, other than the control equipment building, are exempt from local zoning ordinances because such ordinances are preempted by statewide regulation by the Pennsylvania Public Utility Commission; THEREFORE;

		IT IS ORDERED:

1.	That the Exceptions of Senator Robert C. Wonderling to the Recommended Decision are denied.

2.	That the Exceptions of the Southeastern Pennsylvania Transportation Authority to the Recommended Decision are denied.

3.	That the Exceptions of Liberty Home Development Corp., Ltd. and the Madden Farm Trust to the Recommended Decision are denied.

4.	That Exceptions Nos. 1-4 of the Board of Supervisors of Springfield Township to the Recommended Decision are denied; Exception No. 5 of the Board of Supervisors of Springfield Township to the Recommended Decision is granted in part and denied in part consistent with this Opinion and Order. 

5.	That the Recommended Decision of Administrative Law Judge Angela T. Jones is adopted consistent with this Opinion and Order.

6.	That the Application of PPL Electric Utilities Corporation for the authorization to locate, construct, operate and maintain the proposed Coopersburg #1 and #2 138/69 kV Tap in Upper Saucon Township, Lehigh County and Springfield and Richland Townships, Bucks County Pennsylvania docketed at A-2008-2022941 using the PPL Electric Functional Configuration in the Cross Country Corridor is granted consistent with this Opinion and Order.

	7.	 That the Petition of PPL Electric Utilities Corporation for finding that a building to shelter control equipment at the substation to be constructed in Springfield Township, Bucks County, Pennsylvania docketed at P-2008-2038262 is granted consistent with this Opinion and Order.

	8.	That the Application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039124 over the property of Mr. Steven C. Thompson and Mrs. Judith E. Thompson in Springfield Township, Bucks County, Pennsylvania is granted consistent with this Opinion and Order.

	9.	That the Application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039126 over a portion of the property of the Southeastern Pennsylvania Transportation Authority in Richland Township, Bucks County, Pennsylvania is granted consistent with this Opinion and Order.

	10.	That the Application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039129 over the property of Mr. Walter H. Weaver, Jr. and Mr. Ernest H. Weaver in Springfield Township, Bucks County, Pennsylvania is granted consistent with this Opinion and Order.

	11.	That the Application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039130 over the property of Mr. David N. Clark in Richland Township, Bucks County, Pennsylvania is granted consistent with this Opinion and Order.

	12.	That the Application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039132 over the property of Liberty Home Development Corporation, Ltd. and Madden Farm Trust in Richland Township, Bucks County, Pennsylvania is granted consistent with this Opinion and Order.

	13.	That the Application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039133 over the property of Mr. Terrence Smith and Mrs. Jacalyn Smith in Richland Township, Bucks County, Pennsylvania is granted consistent with this Opinion and Order.

	14.	That the Application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039137 over the property of Mr. Robert L. Mackey and Mrs. Kathleen M.A. Mackey in Springfield Township, Bucks County, Pennsylvania is granted consistent with this Opinion and Order.

	15.	That the Protest of the Board of Supervisors of Springfield Township, Bucks County, Pennsylvania filed at Docket No. A-2008-2022941 is dismissed.

	16.	That the Protest of Richland Township, Bucks County, Pennsylvania filed at Docket No. A-2008-2022941 is dismissed.

	17.	That the Protest of Mr. Terrence Smith and Mrs. Jacalyn Smith filed at Docket No. A-2008-2022941 is dismissed.

	18.	That the Protest of the Southeastern Pennsylvania Transportation Authority filed at Docket No. A-2008-2022941 is dismissed.

	19.	That the Amended Protest of the Southeastern Pennsylvania Transportation Authority filed at Docket No. A-2008-2039126 is dismissed.

	20.	That the Protest of David N. Clark filed at Docket No. A-2008-2039130 is dismissed.
	
	21.	That the Protest of Mr. Todd Hemmert filed at Docket No. A-2008-2022941 is dismissed.

	22.	That the Protest of Mr. Karl Schwartz filed at Docket No. A-2008-2022941 is dismissed.

	23.	That the Protest of Liberty Home Development Corp. Ltd., and Madden Farm Trust filed at Docket No. A-2008-2039132 is dismissed.
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						BY THE COMMISSION,


						James J. McNulty
						Secretary

(SEAL)
ORDER ADOPTED:  July 23, 2009

ORDER ENTERED:  July 24, 2009
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