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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Onye Osuji received by the Secretary’s Bureau of the Commission on April 2, 2009, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, issued March 10, 2009.  No Reply Exceptions were filed by PECO Energy Company (PECO).
History of the Proceeding



Ms. Osuji is the owner of the rental property at 4230 Old York Road, Philadelphia, PA.  A tenant on the first floor at this address initiated service with PECO on December 21, 2006.  On August 14, 2007, the tenant communicated with PECO stating that the charge for her neighbor’s electric service was on her bill and that they were sharing one meter.  Finding of Fact No. 3, I.D. at 2.


On November 9, 2007, PECO found wiring that connected the house heater and oil burner with the circulator to this tenant’s service.  On November 14, 2007, PECO sent a letter to Ms. Osuji advising her that foreign wiring was found on her property.  PECO further informed her that the law requires PECO to transfer any outstanding balance affected by the foreign wiring into her name until the wiring is properly separated.  Finding of Fact No. 5, I.D. at 2.


On October 23, 2008, Onye Osuji filed a Complaint with the Commission against PECO alleging a billing dispute.  On November 20, 2008, PECO filed an Answer denying the material allegations of the complaint. I.D. at  1.


A Hearing Notice, dated December 8, 2008, notified the Parties that an initial hearing on the Complaint was scheduled for February 5, 2009, in Philadelphia.  It also notified them that they should be present at the hearing when their case was called.    

This notice was included with a Prehearing Order, dated December 8, 2008, that advised the Parties of the date and time of the scheduled hearing and applicable procedural rules.  It also advised the Parties that the case could be dismissed if they failed to obtain a continuance or failed to appear for the hearing.  I.D. at 1.


When Ms. Osuji’s case was called, she failed to appear.  PECO was represented by counsel who presented the testimony of one witness and introduced three exhibits into the record.  PECO’s counsel also moved to dismiss the Complaint.  The record closed at the conclusion of the hearing on February 5, 2009.  I.D. at 1-2.
In his Initial Decision issued April 6, 2009, ALJ Nguyen dismissed Ms. Osuji’s Complaint with prejudice for failure to appear at the hearing and prosecute the Complaint.  I.D. at 4.  Ms. Osuji filed Exceptions dated April 18, 2009.  PECO did not file Reply Exceptions.  

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


The ALJ made seven Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


Ms. Osuji’s Exceptions consist of a one-page letter wherein she states as follows:
I do not agree with any part of the decision rendered on 2-05-09.  The decision was rendered in my absence.

There was a death in my family which necessitated by traveling out of the country for about a month and half and consequently missed the hearing on 2-05-09.

I am therefore requesting a re-listing of the case for a hearing so that I can present my case against the PECO Energy Company.

I am enclosing copies of the judgment obtained in my absence by the PECO Energy Company on 2-05-09.

Exc. at 1.


While a death in the family may well be a valid excuse for requesting a continuance, we note that there is nothing in the record showing that Ms. Osuji ever contacted the ALJ regarding a request for a continuance or her inability to attend the hearing.  Also, no documentation supporting Ms. Osuji’s contention that she was out of the country and unavailable for more than a month was included with her Exceptions.  
Accordingly, we find that the ALJ correctly concluded that Ms. Osuji waived her opportunity to participate in the hearing by her unexcused failure to appear.  I.D. at 3-4.  We note that Ms. Osuji was afforded the opportunity for administrative due process.  As the Party bringing this Complaint, Ms. Osuji bears the burden of proving, by a preponderance of the evidence, that she is entitled to relief.  By failing to appear and present any evidence in support of her Complaint, Ms. Osuji failed to meet her burden.  Under these circumstances, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).  See also Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000).
Conclusion
Upon review and consideration of the record of this proceeding, we find that Ms. Osuji failed to meet her burden of proof due to her failure to prosecute her Complaint.  Accordingly, we shall deny Ms. Osuji’s Exceptions; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Onye Osuji are denied.



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued March 10, 2009, is adopted.



3.
That the Complaint of Onye Osuji docketed at C‑2008-2071982 against the PECO Energy Company is dismissed with prejudice for failure to prosecute.



4.
That this docket shall be marked closed.
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BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED:   July 23, 2009

ORDER ENTERED:   July 24, 2009
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