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On March 3, 2009, pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §§ 1648.1 et seq. (AEPS or AEPS Act),
 PECO Energy Company (PECO or Company) filed a petition with the Pennsylvania Public Utility Commission (Commission) requesting that it: (1) approve PECO’s Request for Proposals (RFP) to procure up to 8,000 solar Tier 1 alternative energy credits (AECs) annually for a ten-year period to satisfy a portion of its solar-related future AEPS requirements; (2) approve PECO’s form Solar AEC Purchase and Sale Agreement (Solar AEC Agreement) for use with any successful bidder, and in the event any affiliate of PECO is a successful bidder, approve for purposes of 66 Pa. C.S. § 2102; and (3) permit PECO’s recovery of all costs related to and in compliance with its RFP consistent with its existing AEPS cost recovery tariff provision, as previously approved by the Commission at Docket No. P-00072260.



On March 23, 2009, the Office of Consumer Advocate (OCA) filed an answer and a notice of intervention.  On March 23, 2009, the Office of Small Business Advocate (OSBA) filed an answer and a notice of intervention.  On March 24, 2009, the Office of Trial Staff filed a letter stating that it “does not oppose the granting of the Petition by the Commission as being in the public interest.”  On April 1, 2009, the Philadelphia Area Industrial Energy Users Group (PAIEUG) filed a petition to intervene.  


A prehearing conference was held on April 6, 2009.  Present were PECO, OCA, OSBA, PAIEUG and Solar Alliance.  There were no objections to PAIEUG’s petition to intervene, and it was granted.  Discovery rules and a schedule for written testimony, evidentiary hearings and briefs were established at the prehearing conference.  The actions taken at the prehearing conference were memorialized in my prehearing order dated April 6, 2009.



On April 2, 2009, NextEra Energy Resources, LLC (NextEra) filed a petition to intervene.  There were no objections to the petition, and it was granted by order dated April 24, 2009.  On April 7, 2009, Solar Alliance filed a petition to intervene.  There were no objections to the petition, and it was granted by order dated April 28, 2009.  On April 22, 2009, Solar Services, LLC t/d/b/a Beacon Renewable Energy (Beacon or Solar Services) filed a petition to intervene.  There were no objections to the petition, and it was granted by order dated May 14, 2009.


The parties engaged in discovery.  Direct testimony was submitted by PECO (PECO Statement No. 1, Direct Testimony of John McCawley), OCA (OCA Statement No. 1, Direct Testimony of Steven Estomin) and OSBA (OSBA Statement No. 1, Direct Testimony of Brian Kalcic).  Rebuttal Testimony and exhibits were submitted by PECO (PECO Statement No. 1-R and Exhibit JJM-1-R, Rebuttal Testimony and Exhibit of John McCawley) and Solar Alliance and Beacon (Solar Intervenors’ Rebuttal Statement No. 1 and Attachment CCH-1, Rebuttal Testimony and Curriculum Vitae of Carrie Cullen Hitt).  


The parties entered into settlement negotiations.  By letter dated June 10, 2009, PECO informed me that it had reached a full settlement agreement in principle with OCA, OSBA, Solar Alliance and Beacon.  PECO stated that NextEra and PAIEUG do not oppose the settlement.  On behalf of the parties, PECO requested a postponement of the hearings pending the preparation of a Joint Petition for Settlement.  PECO also stated that the parties proposed to admit testimony by stipulation as part of the settlement.  The parties’ request was granted and the hearings scheduled for June 11-12, 2009, were cancelled.  


On July 2, 2009, a Joint Petition for Settlement (Settlement) was filed with the Commission.  PECO, OCA, OSBA, Solar Alliance and Beacon (collectively “Joint Petitioners”) are signatories to the Settlement.
  The Settlement states that NextEra and PAIEUG do not oppose the Settlement.  The Settlement and attached exhibits and statements are appended to this Recommended Decision at Attachment A.  The Joint Petitioners’ Statements in Support of the Settlement are appended to the Settlement at Statements A through E.  


On July 14, 2009, the Joint Petitioners filed a motion for the admission into the evidentiary record by Stipulation (appended to the motion at Appendix A) those documents (testimony and exhibits) identified in an attachment to the motion (Attachment 1).  Appendix A and Attachment 1 are appended to this Recommended Decision at Attachment B.  The documents identified in Attachment 1are: PECO Statement Nos. 1and 1-R, PECO Exhibits 1, 2
 and JJM-1-R; OCA Statement No. 1; OSBA Statement No. 1; and Solar Intervenors’ Rebuttal Statement No. 1 and Attachment CCH-1.  The motion was unopposed according to the Joint Petitioners.  The motion was granted by order dated July 21, 2009.

Terms and Conditions of the Settlement 

The key terms and conditions of the Settlement are as follows:

1. The Joint Petitioners agree that the relief requested in PECO’s March 3, 2009, petition is reasonable and should be approved, subject to certain revisions being made to the proposed RFP.  The revised RFP, attached to the Settlement as Exhibit A, reflects the changes described below.  Exhibit B is a comparison of the revised RFP to the form RFP approved previously by the Commission for the procurement of non-solar Tier I AECs by PECO.  See, Petition of PECO Energy Company For Approval of (1) A Process to Procure Alternative Energy Credits During The AEPS Banking Period and (2) A Section 1307 Surcharge and Tariff to Recover AEPS Credits, Docket No. P-00072260 (Order entered December 26, 2007) (“PECO AEPS I”).
A. Pursuant to the revised RFP, OCA and OSBA will have an opportunity to comment on the market benchmarking analysis prepared by the independent RFP Monitor which is submitted to the Commission as part of the RFP Monitor’s confidential report on the results of PECO’s procurement.  The RFP Monitor will provide the benchmarking analysis to OCA and OSBA (if they so desire), on a confidential basis, five (5) days ahead of the date bids close.  OCA and OSBA will have three (3) days to submit, on a confidential basis, any comments on the benchmarking analysis to the RFP Monitor and to PECO.  The RFP Monitor will retain the discretion to take into account the comments or not as it believes appropriate in preparation of its report to the Commission on the procurement.  The RFP Monitor will append any comments submitted by OCA and/or OSBA to its report to the Commission.  
B. Bids from at least three bidders, who are not affiliated with each other, must be received in response to the RFP as a condition for Commission approval of any successful bids.  Affiliates of PECO are permitted to participate in the RFP as bidders to the same extent as any other entity.  

C. There will be no price cap on bids.

D. Facilities capable of generating at least 300 solar AECs per year (instead of 500 as provided in the petition) will be eligible to participate in the bidding process.

E. The Commission will have ten (10) calendar days (instead of three (3) as provided in the petition) to review the RFP Monitor’s confidential RFP report and approve the report and bid prices submitted by successful bidders. 

F. PECO will release the average weighted price of the winning bids no later than fourteen (14) calendar days after all agreements are executed.  The average weighted price will be released regardless of the number of winning bidders, but the number of winning bidders will not be released.

G. Section 4.3 of the RFP, which states that bidders may propose changes to the Solar AEC Agreement as part of the RFP process, will be removed in its entirety and marked “Reserved.”
DISCUSSION


It is the policy of the Commission to encourage settlements.  52 Pa. Code § 5.231.  In its policy statement regarding settlements in major rate cases the Commission provides in pertinent part:

In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.

52 Pa. Code § 69.401.



PECO, OCA, OSBA, Solar Alliance and Solar Services have agreed to a settlement that resolves all of the issues in this proceeding.  The Joint Petitioners agree that the settlement is in the public interest and complies with the AEPS Act and Public Utility Code.  The Joint Petitioners provided statements in support of the Settlement.  See, Statements A through E, which are attached to the Settlement.  NextEra and PAIEUG do not oppose the Settlement.  I agree with the Joint Petitioners that the Settlement is in the public interest.  I therefore recommend approval of the Joint Petition for Settlement in its entirety and without modification. 

Analysis 


The Joint Petition for Settlement is in the public interest and in compliance with the AEPS Act and Public Utility Code for a number of reasons.  Those reasons are discussed below.

1.
Market Benchmarking Analysis


PECO’s solar RFP provides for an independent third party RFP process to ensure compliance with the RFP rules and confirm that PECO’s affiliate, Exelon Generation, does not receive an advantage.  PECO St. 1 at 11.  PECO’s witness gave the following further explanation:
Q.
What protections are in place in the RFP process to ensure that PECO will procure competitively-priced solar AECs?
A.
The RFP process has several protections in place to assure that PECO will procure competitively-priced solar AECs.  First, the RFP Monitor will evaluate and develop an opinion concerning the RFP process and outcome.  This will include conducting a marketplace benchmarking analysis prior to the day the bids are opened.  The RFP Monitor will then submit a confidential RFP report with its opinion to the Commission, which will include price benchmarks and other analysis for solar renewable energy credits bought and sold in PJM.  Second, the Commission will evaluate the RFP process and outcome and decide whether or not to approve the RFP results.  Finally, PECO reserves the right to not execute agreements even if the Commission approves the results.
PECO St. 1 at 16.



OCA’s witness stated that the market benchmarking analysis will include: (1) published prices for renewable energy credits for markets in the mid-Atlantic and nearby regions; (2) supply and demand estimates using PJM Generation Attributes Tracking System (GATS) information on existing resources, data from the PJM generation interconnection queue, and state Renewable Energy Portfolio Standards (RPS) requirements; and (3) estimated capital costs of a solar PV project and revenue requirements from energy and solar AECs to develop a range of fixed-price AEC prices for a ten-year period.  OCA St. 1 at 10.


The Settlement provides that OCA and OSBA will have an opportunity to comment on the market benchmarking analysis prepared by the RFP Monitor.  Regardless of whether the RFP Monitor incorporates the OCA and OSBA’s comments in the report to the Commission, the comments will be appended to the report for the benefit of the Commission and PECO.  OCA Statement in Support of Settlement at 3.  I find that allowing OCA and OSBA to comment on the market benchmarking analysis prepared by the independent RFP Monitor before it is presented to the Commission increases the opportunity for PECO to procure competitively priced solar AECs.   

2.
Minimum Bidder Requirement


In its original filing, PECO did not require that a minimum number of bidders participate in its RFP process before any bid would be accepted.  OSBA’s witness recommended that at least three bidders participate.  He opined that a minimum number of bidders would provide some assurance that the winning bid price was competitively determined.  He noted that it was particularly important given that PECO’s affiliates may be participating in the bidding process.  He further stated that any RFP that produced but a single bidder would be visibly inadequate since there would be no comparative bids upon which to judge the offer, and any RFP that resulted in just two offers would be only “marginally less suspect” than the case of a single bidder.  OSBA St. 1 at 3.


The Settlement provides that bids from at least three bidders, who are not affiliated with each other, must be received in response to the RFP as a condition for Commission approval of any successful bids.  The Settlement also provides that affiliates of PECO are permitted to participate in the RFP as bidders to the same extent as any other entity.  I find that requiring the participation of a minimum of three bidders before any bid would be accepted increases the opportunity for PECO to procure competitively priced solar AECs. 
3.
No Solar AEC Price Cap


OCA originally recommended a price cap mechanism for bids to provide solar AECs to PECO.  Its witness stated that the significant solar renewable energy credit (REC) price increases in New Jersey over the past year, the market shortage of solar RECs in Maryland and elsewhere in PJM, and the expectation of future solar generating development, can be interpreted to suggest that to procure solar AECs for a ten-year period at this time may present significant risks to consumers in the absence of some type of bid capping mechanism.  OCA St. 1 at 9.


Conversely, PECO asserted that there was no need for a price capping mechanism.  Its witness stated that PECO was recommending the same two-stage competitive bidding process that it used in its successful Commission-approved procurements of non-solar AECs.  He explained that in the RFP process, bidders and their facilities are first qualified and then are permitted to submit a bid with an offer price (in $/AEC) to deliver a specific amount of AECs annually over the term of the Solar AEC Agreement.  He opined that bidders will be motivated to submit competitively priced bids since they will be directly competing with other bidders solely on the basis of price.  PECO St. 1-R at 2-3.



Solar Alliance and Beacon agreed with PECO that there should not be a price cap.  Their witness opined that so long as PECO’s solicitation is an open, transparent and fully competitive process that encourages the widest possible participation by project developers and customers with appropriately sized projects, there will be confidence in the market that the bids are competitive.  He further stated that he found it incongruous to establish a fixed ceiling price before the competitive process was employed, given the Commission’s desire to promote competitive procurement of energy and AECs in Pennsylvania.  Solar Intervenors Rebuttal St. 1 at 8. 


The Settlement provides that there will be no price caps on bids.  In support of this provision Beacon asserted, “By having no artificial price cap on bids for solar AECs, the Settlement will preserve a competitive, robust, open and transparent market for solar AECs, which will greatly enhance the ability to develop solar projects in Pennsylvania and the surrounding region.”  Beacon Statement in Support of Settlement at 3.  For all of the foregoing reasons, I find that this Settlement provision is in the public interest.
4.
Minimum Size of Eligible Solar Facilities
  


PECO’s original filing required facilities to be capable of generating at least 500 solar AECs to be eligible to participate in the bidding process.  PECO indicated that it wanted to “strike a balance that would minimize the costs of the additional due diligence required to qualify many small systems but also encourage the development of more qualifying solar facilities.”  PECO Data Response to OCA Interrogatory OCA-1-2; OCA St. 1 at 12.


OCA recommended lowering the size of facilities eligible to participate in the bidding process to those facilities capable of generating 150 AECs per year.  Its witness stated that the tight supply of solar AECs in PJM relative to the demand requires an RFP that can attract as many bids as possible to add assurance that bids submitted are competitively priced.  He opined that OCA’s recommended reduction in the minimum size of eligible facilities would increase the size of the potential bidder pool while at the same time avoiding excessive costs associated with program management.  OCA St. 1 at 12-13.


PECO subsequently agreed to lower the annual delivery requirement of eligible facilities to 300 solar AECs.  It concluded that this minimum size would encourage additional bids and would not likely create significant additional program management costs.  PECO St. 1-R at 9.


The Settlement provides that facilities capable of generating at least 300 solar AECs per year will be eligible to participate in the bidding process.  In support of this provision, OCA stated, “This provision of the Settlement is acceptable to the OCA because lowering the minimum procurement size serves to enlarge the pool of potential competitive bidders, while avoiding some increase in administrative and management costs.”  OCA Statement in Support of Settlement at 4.  For all of the foregoing reasons, I find that this Settlement provision is in the public interest. 
5.
Commission Review Period


PECO’s original position was that the Commission would have three business days for review and approval of the final RFP results, and that PECO would not enter into any agreement absent approval of the results by the Commission.  PECO stated that its position was consistent with the three business day review period that the Commission approved and which PECO implemented for the procurement of non-solar Tier I AECs.  PECO St. 1-R at 6-7.



OCA recommended that the Commission have two weeks to review bid results if OCA’s price cap for solar AECs was adopted.  It recommended that the Commission have two months to review bid results if OCA’s price cap for solar AECs was rejected.  OCA opined that the three days proposed by PECO was too short for a thorough Commission review of the bid results because: (1) the market issues associated with the solicitation of solar AECs make the evaluation of the bid results more complicated than the evaluation of default service power supply solicitation results; and (2) the Commission is inexperienced in evaluating solar AEC bids or addressing solar AEC market issues.  OCA St. 1 at 11-12.


Solar Alliance and Beacon took the position that the period for Commission review recommended by the OCA was too long because: (1) given the fast pace at which the demand and supply are changing, companies are very reluctant to have their bids open for a two week period and therefore may not bid at all; and (2) the uncertainty that results from the two week period would result in companies adding a risk premium to their bid price, possibly resulting in higher AEC prices for ratepayers.  Solar Intervenors’ Rebuttal St. 1 at 12.


PECO subsequently modified its position and stated that it would support an extension of the Commission review period up to ten calendar days in recognition of the fact that this is the first long-term solar AEC procurement by a Pennsylvania utility.  PECO St. 1-R at 7.


The Settlement provides that the Commission will have ten calendar days to review the RFP Monitor’s confidential RFP report and approve the report and bid prices submitted by successful bidders.  In support of this provision OCA stated that while it had earlier recommended a longer Commission review period, “the parties agreement to lengthen the review time by one week [from three business days to ten calendar days] is an acceptable resolution, in the context of the overall settlement in this proceeding.”  OCA Statement in Support of Settlement at 5.  For the reasons stated herein, I find that this Settlement provision is in the public interest. 
6.
Public Release of Information Regarding RFP Results


OCA recommended providing the weighted average price paid for solar AECs to the public.  OCA opined that the average winning bid information would be beneficial in assessing impacts on ratepayers, and provide a context for assessing RFP results for future PECO solar AEC solicitations and solicitations of other Pennsylvania utilities.  OCA recommended that the following information not be made public so as to eliminate any potential competitive harm to the successful bidders and ensure an appropriate level of confidentiality: (1) the identities of the winning suppliers and the amount of solar AECs bid by each; and (2) the number of successful bidders.  OCA St. 1 at 13-14.


Solar Alliance and Beacon opined that while the public has an interest in obtaining some information, the process could be harmed by releasing too much information.  They recommended not revealing the price if there is only one or two winning bidders.  However, if there are more than two winning bidders, they stated that a weighted average price can be revealed so long as a reasonable period of time has elapsed from the date of the award so that the information will not have the potential to disrupt the market.  Solar Intervenors’ Rebuttal St. 1 at 13.


PECO subsequently stated that if the RFP is modified to require bids from a minimum of three different facilities it would support the release of winning bid weighted average price information after all agreements with successful bidders have been executed.  PECO opined that the release of the weighted average price paid for solar AECs will provide the public with important information and also protect the identity of successful bidders.  PECO St. 1-R at 10.


The Settlement provides that PECO will release the average weighted price of the winning bids no later than fourteen calendar days after all agreements are executed.  The average weighted price will be released regardless of the number of winning bidders, but the number of winning bidders will not be released.  In support of this provision Solar Alliance stated, “Publishing the average weighted price of accepted bids no later than fourteen days after they are accepted will provide important transparency and price signals to the market.”  Solar Alliance Statement in Support of Settlement at 3.  For all of the foregoing reasons I find that this Settlement provision is in the public interest.
7.
No Modifications to Solar AEC Agreement by Bidders Subsequent to the Hearing Process


Section 4.3 of the proposed RFP originally filed by PECO stated that bidders could propose changes to the Solar AEC Agreement.  It also stated that PECO would consider any proposed changes in consultation with the RFP Monitor, but was under no obligation to accept changes.  It further stated that if a proposed change was acceptable to PECO, PECO would inform all qualified bidders of the change and make available, in advance of bid submission, a new version of the Solar AEC Agreement that reflected incorporation of the change.  PECO Solar Petition at Ex. 1; PECO St. 1 at 15.



OCA objected to any changes to the Solar AEC Agreement subsequent to this proceeding.  OCA argued that interested parties have had an opportunity to review and comment upon the Solar AEC Agreement in this proceeding and any subsequent modifications to the Agreement would effectively circumvent the review process and allow the contracting parties to enter into an agreement that differs from the agreement reviewed and commented upon.  OCA also argued that with the participation of PECO affiliates in the solicitation process, allowing modifications to the Solar AEC Agreement subsequent to the hearing process would present an added concern.  OCA asserted, “Because changes to the contract by affiliates would entail a higher level of review by the Commission, allowing changes to the contract would be more burdensome than if no changes to the contract document were permitted.”  OCA St. 1 at 14-15.



PECO subsequently agreed to remove the ability of bidders to propose changes to the Solar AEC Agreement during the RFP process from Section 4 of the proposed RFP.  PECO St. 1-R at 11.



The Settlement provides that Section 4.3 of the RFP, which states that bidders may propose changes to the Solar AEC Agreement as part of the RFP process, will be removed in its entirety and marked “Reserved.”  For all of the foregoing reasons I find that this Settlement provision is in the public interest.


In its concluding statement in support of the entire Settlement, OCA stated as follows:

The Settlement is in the public interest because it: (1) adds measures to safeguard against unreasonably high prices; (2) provides for the public release of information necessary to provide a context for present and future assessments of [the] reasonableness of PECO’s solar AEC procurements; (3) provides a more reasonable timeframe for Commission review in a case of first impression; and (4) protects the Commission’s review process from being circumvented, or a final decision from being delayed, by later changes to the RFP.  Approval of this Settlement serves the public interest by avoiding the costs and time of protracted litigation.
OCA Statement in Support of Settlement at 6.



For all of the reasons stated herein I find that the Settlement is just and reasonable and consistent with the public interest.  Specifically, I find that PECO’s revised RFP is consistent with Act 129 (including 66 Pa.C.S. § 2807(e)(3.5), and I recommend its approval.  I also 
recommend approval of the form Solar AEC Agreement for use with any successful bidder, and in the event any affiliate of PECO is a successful bidder, I recommend its approval for purposes of 66 Pa.C.S. § 2102.  I further recommend that PECO be permitted to recover all costs related to and in compliance with its RFP, consistent with its existing AEPS Act cost recovery tariff provision, as previously approved by the Commission at Docket No. P-00072260.  
ORDER
THEREFORE,
IT IS RECOMMENDED:

1.
That the Joint Petition for Settlement filed by PECO Energy Company, the Office of Consumer Advocate, the Office of Small Business Advocate, Solar Alliance, and Solar Services, LLC t/d/b/a Beacon Renewable Energy at Docket No. P-2009-2094494 is approved in its entirety and without modification.
2.
That the Request for Proposals, appended to the Joint Petition for Settlement at Exhibit A, to procure up to 8,000 solar Tier 1 alternative energy credits annually for a ten-year period to satisfy a portion of PECO Energy Company’s solar-related future Alternative Energy Portfolio Standards Act requirements, is approved.
3.
That the form Solar Alternative Energy Credit Purchase and Sale Agreement, appended to the Joint Petition for Settlement at Exhibit A, is approved for use with any successful bidder, and in the event any affiliate of PECO Energy Company is a successful bidder, is approved for purposes of 66 Pa.C.S. § 2102.
4.
That PECO Energy Company is permitted recovery of all costs related to and in compliance with its Request for Proposals, consistent with its existing Alternative Energy Portfolio Standards Act cost recovery tariff provision, as previously approved by the Commission at Docket No. P-00072260. 
5.
That this proceeding be marked closed.
Date:
July 24, 2009




__________________________________








Charles E. Rainey, Jr.








Administrative Law Judge
ATTACHMENT A

ATTACHMENT B

� 	On July 17, 2007, Governor Rendell signed into law several amendments to the AEPS Act (see, 2007, July 17, P.L. 114, No. 35), and on September 25, 2008, the Commission issued final regulations implementing the AEPS Act.  See, 52 Pa. Code §§ 75.61-75.70.  Subsequently, on October 15, 2008, Governor Rendell signed Act 129 (2008 Pa. Legis. Serv. 819) into law which, among other provisions, amended the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§ 2801 et seq., to require electric distribution companies (as default service suppliers, after the end of their stranded cost recovery periods) to procure AECs through competitive processes and a “prudent mix” of contracts.  See, 66 Pa. C.S. § 2807(e)(3.5).


� 	Petition of PECO Energy Company for Approval of (1) A Process to Procure Alternative Energy Credits during the AEPS Banking Period and (2) A Section 1307 Surcharge and Tariff to Recover AEPS Credits, Docket No. P-00072260 (Order entered December 26, 2007) (“PECO AEPS I”). 


� 	On July 2, 2009, the original signature pages were filed with the Settlement for all Joint Petitioners except OCA and OSBA.  On July 8, 2009, the original signature pages of OCA and OSBA were filed. 


� 	PECO Exhibits 1 and 2 were included in the petition filed on March 3, 2009.  


� 	The motion stated that Joint Petitioners would file the admitted documents with the Commission’s Secretary upon the grant of the motion.  The order granting the motion directed the Joint Petitioners to file the admitted documents with the Commission’s Secretary.


� 	Settlement at 3-4.
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