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HISTORY OF THE PROCEEDING

On October 22, 2008, Debra Brown (Ms. Brown or Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent) which alleged an inability to pay her electric bill and, as relief, requested a payment arrangement.  On November 24, 2008, Respondent filed an Answer which denied the material allegations of the Complaint.

On January 5, 2009, a Hearing Notice was issued and advised the parties that an initial in-person hearing was scheduled for 9:30 a.m. on Thursday, February 19, 2009, in the Philadelphia State Office Building.  This case was assigned to Administrative Law Judge (ALJ) Guy M. Koster pursuant to 56 Pa. Code § 56.174.    

A Prehearing Order dated January 8, 2009, was issued which advised the parties of the date and time of the scheduled in-person hearing and informed them of the procedures applicable to this proceeding.  The Prehearing Order also reminded the parties of their responsibility to be present at the scheduled time, and advised Complainant that this case would be dismissed if she did not participate in the hearing and present evidence on the issues raised in the Complaint.  

On the day of the hearing, Complainant contacted the ALJ via telephone and made an oral request for a continuance due to illness.  An Order granting the Motion for Continuance, dated February 20, 2009 was issued by ALJ Koster.
A Hearing Cancellation/Reschedule Notice dated February 27, 2009, was issued and advised the parties that an Initial Telephonic Hearing was scheduled for Monday, March 30, 2009, at 2:00 p.m.  The case was assigned to the undersigned on February 27, 2009.
The telephonic hearing convened as scheduled on March 30, 2009 at 2:00 p.m.
  On the day of the hearing, Debra Brown appeared pro se and testified on her behalf.  Tishekia E. Williams represented the Respondent.  She presented 4 exhibits and presented the testimony of Dana McCollum, who is a Regulatory Assessor with Respondent.  All of the exhibits were admitted into the record.

The record closed on March 30, 2009. 
FINDINGS OF FACT

1.
Complainant is Debra Brown who takes service at 103 N. Morton Avenue, 1st Floor, Morton, PA 19070.  

2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential and commercial electric service in the Commonwealth of Pennsylvania.
3.
On October 22, 2008, Complainant filed a formal Complaint against Respondent alleging an inability to pay her electric bills and requesting a payment arrangement.  

4.
On November 24, 2008, Respondent filed an Answer which denied the material allegations of the Complaint.  

5.
On February 19, 2009, the day of the scheduled in-person hearing, Complaint orally requested a continuation in the matter due to illness.  ALJ Koster granted that request.  

6.
On February 27, 2009, a Hearing Cancellation/Reschedule Notice was issued to the parties advising them an Initial Telephonic Hearing would be held on Monday, March 30, 2009, at 2:00 p.m. and that Special Agent David Alexander would be the Presiding Officer in the case.  
7.
Complainant’s only income is in the form of food stamps.
8.
Complainant is disabled and does not work.  Complaint ¶ 5.
9.
Complainant is currently enrolled in Respondent’s Customer Assistance Program (CAP).  

10.
On June 26, 2008, the Commission’s Bureau of Consumer Services (BCS) issued an informal decision, at BCS Case No. 2408357, directing Ms. Brown to pay a special monthly budget amount of $95.00.  That amount includes a regular budget amount of $79.00 plus $16.00 per month towards her account arrearage.  Respondent’s Exhibit D.
11.
Complainant did not honor the BCS decision. 

12.
In addition to the BCS determination, Complainant has defaulted on two previous payment agreements issued by Respondent.  Respondent’s Exhibit B.
13. As of the hearing date, Complainant had an overdue account balance with Respondent of $1,049.40.

14. Respondent’s Exhibit A is a copy of Complainant’s Activity Statement.  Exhibit A.
15. Respondent Exhibit B is a copy of Complainant’s payment history.  Exhibit B
16. Respondent’s Exhibit C is a copy of Complainant’s CAP history.  
Exhibit C.
17. Respondent’s Exhibit D is a copy of BSC Decision Case No. 2408357.  Exhibit D
DISCUSSION

In her formal Complaint, Complainant alleged an inability to pay her monthly electric bills and has requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  
Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utility Code reads as follows:
 
(c) Customer assistance programs.--Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

   
 66 Pa. C.S. § 1405(c). 


The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.

Section 1403 of the Public Utility Code defines a CAP Program as follows: 

“Customer assistance program.”  A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.
Complainant is currently enrolled in Respondent’s CAP program.  Respondent’s Exhibit C.  According to the testimony of Ms. McCollum, Complainant receives a 50% discount on her electric usage.  The discount received by a customer enrolled in Respondent’s CAP program is based upon household income and size in relation to the federal poverty guidelines.  Respondent’s CAP program meets the requirements of 66 C.S. § 1403.  Therefore, consistent with the provisions of the Act, the Commission is without authority to issue a payment arrangement on Ms. Brown’s account.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.
2.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

3.
The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  66 Pa. C.S. § 1405(c).

ORDER

THEREFORE, 

IT IS ORDERED:

1. That the formal Complaint filed by Debra Brown against PECO Energy Company at Docket No. F-2008-2072333 is dismissed.

2. That the record at Docket No. F-2008-2072333 is marked closed.

Dated:
July 16, 2009




_________________________






David A. Alexander





Special Agent
	�  A tape recording of the hearing was made, no court reporter was present.
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