BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Torino Incorporated					:
							:
	v.						:		C-2008-2034595
							:
PECO Energy Company				:



INITIAL DECISION


Before
Ky Van Nguyen
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS


		On March 24, 2008, Torino Incorporated (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  In the complaint, the Complainant essentially alleged that the Respondent overbilled it because it had a broken gas meter for many years.  The Complainant asked that the Commission investigate the Respondent’s billing practice and direct the Respondent to refund to it the overpayment.

		On April 28, 2008, the Respondent filed an answer to the complaint.  The Respondent stated, among other things, that in October 2005, the Complainant’s gas meter stopped transmitting readings, and that the Respondent had to bill it on estimated readings from that point forward.  It also stated that on September 6, 2006, a meter technician gained access to the meter and found the meter was not registering usage, that it attempted repeatedly to gain access but unsuccessfully until May 9, 2007, at which time it replaced the meter, and estimated readings have since ceased.

		A hearing was held on May 21, 2009.  The Complainant proceeded unrepresented.  Mr. Frank Bosco, the Complainant’s owner, testified on his own behalf.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of one witness and introduced two exhibits which were admitted into the record.

		On May 29, 2009, I asked the Respondent to submit the Complainant’s History of Gas Usage in 2003 and 2004.  On June 10, 2009, the Respondent responded to this request.  The Complainant’s History of Gas Usage in 2003 and 2004 will be marked as PECO Exhibit 4 and will be admitted into the record.

		The record was closed on June 10, 2009.

FINDINGS OF FACT

		1.	The Complainant is a business customer of the Respondent’s and takes service at 239 E. County Line Road, Hatboro, Pennsylvania.  The Complainant has sold pizzas at this address since October 1997 (N.T. 4, 5, 19, 20).

		2.	The Complainant’s gas equipment at the shop consisted of two pizza ovens, a fryer, and a 36-inch grill.  Now, it has two pizza ovens, two fryers, and a 48-inch grill, all with 700,000 BTUs (N.T. 47-52).  

		3.	The Complainant’s business hours are as follows:

			Monday through Thursday	:	10:00 a.m. to 10:00 p.m.
			Friday and Saturday		:	10:00 a.m. to 11:00 p.m.
			Sunday			:	12:00 noon to 9:00 p.m.

(N.T. 55).
		
		4.	The Complainant received estimated bills between October 2005 and May 9, 2007 because the Complainant had a stopped gas meter.  The Complainant’s meter was changed on May 9, 2007 (N.T. 17, 26).

		5.	The Complainant’s gas meter is located outside its business address (N.T. 47).    

		6.	A stopped gas meter is a meter which no longer registers consumption (N.T. 17).

		7.	The Complainant’s history of consumption (Daily Average Usage (DAU)) for the years 2005, 2006 and 2007 is as follows:

	
	       DAILY AVERAGE USAGE (DAU)
	
	

	
	
2005
	
2006
	
2007

	January
	E  14.8
	E  11.3
	E  15.7

	February
	E  14.0
	E  12.2
	E  18.9

	March
	E  16.5
	E  13.3
	E  19.6

	April
	E  10.6
	E    8.7
	E  20.2

	May
	E  23.4
	E  16.8
	E    8.0

	June
	E    0.0
	E    0.8
	A  15.3

	July
	E  14.7
	E  14.3
	A  15.0

	August
	E  10.1
	E    9.8
	A  15.0

	September
	E    3.5
	E    4.8
	A  15.1

	October
	E  11.6
	E  18.9
	A  15.6

	November
	E  17.1
	E  14.0
	A  15.8

	December
	E  14.6
	E  14.0
	A  28.2



( PECO Exhibit 3).

		8.	The Complainant’s history of consumption (Daily Average Usage (DAU)) for the years 2003 and 2004 is as follows:



	    DAILY AVERAGE USAGE (DAU)

	
	2003
	2004
	

	January
	A  28.0
	E  17.2
	

	February
	    22.2
	E  15.3
	

	March
	    20.4
	E  12.8
	

	April
	    17.6
	E  12.9
	

	May
	    16.4
	E  16.3
	

	June
	      0.0
	E    0.9
	

	July
	      0.0
	E  15.8
	

	August
	      0.0
	E  11.2
	

	September
	    14.7
	E  11.2
	

	October
	    15.3
	E  15.3
	

	November
	    15.9
	E  17.0
	

	December
	E  14.4
	E  15.3
	



(PECO Exhibit 4).

DISCUSSION

		Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),[footnoteRef:2] provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005). [2:  	Section 332(a) of the Public Utility Code provides:

  (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.] 


		Under these principles the Complainant’s owner, as the party seeking relief, has the burden of proof.  In this case, the owner has the burden of proving by a preponderance of the evidence that the Respondent has overbilled him, and that it has acted unreasonably in delaying the change of his meter in 41 months after it stopped displaying actual readings.  

The Complainant’s high bills

		The Complainant’s owner complained that his bills at his business address, 339 E. County Line Road, were too high.  

		In a high bill complaint, a complainant must show by a preponderance of the evidence (1) that the disputed bills are abnormally high when compared to prior usage patterns, and (2) that the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the complainant would prevail.

		Also, in Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), the Commission has further stated that the results of the meter test are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt to ascertain the cause of the high bill (the presence of a foreign load or a wire condition), the burden of going forward shifts to the complainant to prove that the meter in question is defective.  If the complainant is unable to marshal direct proof that the meter has malfunctioned, the complainant can prove the case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth Ct. 2001).

		The Waldron test above is not applicable here.  The Complainant’s pattern of usage has always changed because of the nature of the Complainant’s business:  the change in the number of customers increases or decreases the food consumption by customers, and as a result, the use of gas by the Complainant.  This frequent change makes it impossible to establish a reliable sample of gas consumption at the Complainant’s business.  Therefore, the Complainant must show that the Complainant’s meter is defective or malfunctional or that the meter has exceeded the actual use.  

		The Respondent’s answer to the Complainant’s complaint indicates that the gas meter at its property stopped transmitting in October 2005, and that the Complainant was billed on estimated readings from that point forward until May 2007 when the Respondent was finally granted access to the meter (Answer to complaint at 3).

		At the hearing, the Respondent testified that the meter’s readings at the Complainant’s business address did not move, and that it had to bill the Complainant estimated bills between October 2005 and May 2007 when it had access to the meter (N.T. 27, 37).

		The answer and the testimony above contradict the Respondent’s exhibit, PECO Exhibit 4.  This exhibit shows that the Complainant’s bills were estimated long before October 2005 and that the estimated bills dates back as far as December 2003.  Further, the Complainant’s meter is located outside the business address.  When asked to respond to the Complainant’s owner statement that the Complainant’s meter is outside the business address, the Respondent’s custodian of record testified that she would need to pull the field report (N.T. 48).  I was wondering why the Respondent needed anyone to grant access to change the meter when it is in the open where, in the Complainant’s owner’s language, everyone “can walk up to the meter and touch it.”  For these reasons, I do not make any findings of facts based on the Respondent’s testimony.

		The Complainant’s owner testified that he operates a pizza shop at 339 E. County Line Road, Hatboro, that he had a stopped meter (he characterized it as a broken meter), and that he was billed on estimated bills as early as 2004.  PECO Exhibit 4 shows he was billed on estimated bills between December 2003 and May 2007 (41 months).

		From the nature of the Respondent’s testimony and lengthy delay to address the Complainant’s stopped meter, I am inclined to find for the Complainant.  But the Complainant’s owner did not offer any proof that he was overbilled; nor did he produce any competent evidence on the issue of actual, potential, or metered uses.  He merely asserted that all his bills in 2005, 2006, and 2007 were too high.

		No matter how honest and strong his assertions are, they cannot form a basis for a finding in his favor.  Mere bald assertions, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).   

Civil Penalty

		The Respondent’s answer and the testimony indicates that in October 2005, the Respondent learned that the Complainant’s meter stopped reading, and that from that point forward the Respondent billed the Complainant on estimated bills until May 2007 when the Respondent was granted access to the meter and actually changed it.

		But the record indicates that the meter is located, not inside but, outside the business address, and that the Complainant received estimated bills as far back as, not October 2005, but December 2003.

		Estimates are permitted when utility personnel are unable to gain access to obtain an actual meter reading whether a customer is a residential or a commercial customer.  But in this case, the meter is located outside the Complainant’s business address.  There is no visual impediment to the Respondent’s effort to change the meter if it wants to.  From the time the Respondent learned that the Complainant’s meter was malfunctional (December 2003) to the time it actually changed it (May 2007), forty-one months had passed.  It is an exceedingly unreasonably period of time to change a meter for a customer.  And the Respondent should be punished for dilatory behavior.

		Section 3301 of the Public Utility Code, 66 Pa. Code §3301, authorizes the Commission to impose a maximum civil penalty of $1,000.00 a day for violations of the Code, regulations and orders.  Section 3301 is silent on the factors and standards that should be considered in determining an appropriate penalty.  

		The Commission has established guidelines in Rosi v. Bell-Atlantic Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-0099409 (Pa. PUC March 16, 2000), for determining the amount of civil penalty to be assessed in slamming cases, and in Public Utility Commission v. NCIC Operator Services, Docket No. M-00001440 (Pa. PUC December 21, 2000), in all types of violations.  Later, on December 22, 2007, the Commission amended its regulations at 52 Pa. Code Chapter 69 by adding a statement of policy in Section 69.1201 relating to Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulation.  

		The Commonwealth Court of Pennsylvania has tacitly acknowledged the Rosi standards in Donald Fix, t/a Don Farr Moving Company v. Pa. PUC, 1516 D.C. 2008 (Pa. Cmwlth. May 22, 2009) (unpublished).  

		Section 69.1201 provides as follows:

  (1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.   

  (2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

  (3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

  (4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving the company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

  (5)  The number of customers affected and the duration of the violation.

  (6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

  (7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

  (8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

  (9)  Past Commission decisions in similar situations.

(10)  Other relevant factors.


		Applying the above factors and standards to this case, I find:

		(1)  The Respondent’s delay and (2) the resulting consequences of the delay were not of a serious nature.  The delay did not involve willful fraud or misrepresentation.  Nor did its consequences involve personal injury or property damage.  The Complainant still had gas service during the delay.

		(3)  The delay is deemed negligent.  I do not believe that the Respondent intentionally delayed the change of the Complainant’s meter.  Therefore, the penalty ranges from zero to $500 a day.  

		(4)  I cannot address whether the Respondent has initiated internal practices and procedures to prevent future delay because I do not have such a record.

		(5)  No other customers were affected by the Respondent’s conduct; but the duration of the change of the Complainant’s meter was lengthy.  

		(6)  I cannot address the Respondent’s compliance history because I do not have such a record.

		(7)  The Respondent did not attempt to conceal the delay or interfere with the Commission’s investigation.  It cooperated with the Commission.  The Respondent promptly responded to my request for the Complainant’s History of Gas Usage in 2003 and 2004, two days before the deadline.

		(8)  The penalty will deter future violations.  

		(9)  The penalty is consistent with the Commission’s precedent.

		(10)  Other factors are not necessarily discussed here.

		Under these factors and guidelines, a civil penalty of $100 a month for each month of delay (41 months’ delay) from the time the Respondent learned about the Complainant’s malfunctional meter (December 2003) to the time it actually changed it (May 2007) I will impose a penalty of $4,100 ($100 x 41) on the Respondent.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding. 

		2.	The Complainant has failed to carry his burden of proof.

ORDER

		THEREFORE,

		IT IS ORDERED:

 		1.	That the complaint of Torino Incorporated against PECO Energy Company at Docket No. C-2008-2034595 is sustained in part.

		2.	That the Respondent shall pay a civil penalty of four thousand one hundred dollars ($4,100) as provided for in Sections 2404 and 3301 of the Public Utility Code, 66 Pa. C.S. §§2404 and 3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:

			Pennsylvania Public Utility Commission
			P.O. Box 3265
			Harrisburg, PA 17105-3265

		5.	That the Respondent cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §1501.



Date:	           June 23, 2009              			_________________________________ 
							Ky Van Nguyen
							Administrative Law Judge
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