BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Mark E. Harned




:







:


v.





:

C-2008-2079298







:

Emlenton Water Company



:
INITIAL DECISION
Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING


Complainant Mark E. Harned filed his complaint against Respondent Emlenton Water Company on or about December 11, 2008.  The complaint alleges that the water supplied by Respondent Emlenton Water Company is contaminated with parasites and is non-potable.  The complaint objects to being billed for non-potable water.  A letter answer was filed by the then Vice President Jeffrey Foley of the Emlenton Water Company that generally responded to the complaint, including a statement that there never was a problem with bacteria.  The letter answer recounts that the Department of Environmental Protection “recommended” that the filter system be replaced.  The answer also states that, “(o)n November 21, 2008, a water buffalo and bottled water was (sic) provided at no cost to all customers of Emlenton Water Company as directed by the PA PUC and the PA DEP.”


A Notice of Hearing dated February 7, 2009, was sent to the Complainant, the Respondent and to counsel for Aqua Pennsylvania, Inc.  Aqua acquired the operating assets of Respondent Emlenton Water Company and assumed control of Respondent’s water system as of December 31, 2008.  See Docket Numbers A-2008-2074746 and A-2008-2074747.  On February 23, 2009 the Secretary’s Office received a note from the former Vice President of Emlenton Water Company written on the bottom of a copy of the February 7, 2009 hearing notice.  The note reads as follows:
Emlenton Water Company was sold to Aqua of PA 12/30/08.  I am no longer employed by Emlenton Water Company at this time.  I have taken other employment opportunities which require me to travel and will be out of town on the date of the telephone hearing.  I will not be back in town until March 25, 2009 and ask for a postponement until that date.  Thank you Jeff Foley


I did not receive a copy of the note until it was supplied to me by counsel for Aqua.  I wrote to Mr. Foley on March 3, 2009 to tell him that his request was denied, the initial hearing had been converted to a telephonic prehearing conference and that he could participate by telephone from wherever he happened to be.  Tr. 4.


The prehearing conference was held as scheduled.  Counsel for Aqua participated and noted that Aqua had not acquired the accounts receivable for Emlenton Water Company.  Further, as the complaint made no mention of Aqua, counsel orally moved to have Aqua removed from the service list for this case.  Complainant Mr. Harned also participated in the prehearing conference and agreed that his complaint dealt with the conditions that existed prior to the acquisition by Aqua.  He stated that he concurred with the motion of counsel to have Aqua removed from the service list.  No one appeared for Respondent.  Tr. 7-11.


I asked counsel for Aqua to prepare the motion to remove Aqua from the service list in writing, and to file and serve the motion on Mr. Harned, Emlenton Water Company and myself.  The formal motion was filed and served on March 18, 2009.  No response of any kind has been received by me.  As the present complaint deals solely with the actions of the prior owner, I concluded that the motion of Aqua should be granted.  By Interim Order dated April 20, 2009, Aqua Pennsylvania was removed from the service list of the case captioned Mark E. Harned v. Emlenton Water Company, Docket No. C-2008-2079298.


As part of its “Final Order” approving the sale of Emlenton Water Company to Aqua Pennsylvania, entered on December 29, 2008, this Commission directed Emlenton Water Company as follows:

7.
That following closing any and all proceeds remaining after Emlenton’s satisfaction of all mortgages, judgments and liens shall be held by Emlenton, and applied as directed by the Commission to (1) satisfy customers that are entitled to reimbursement for Emlenton’s misapplication of its tariff; (2) satisfy the 2008 Utility Assessment of $1,247 billed to Emlenton; and (3) satisfy any and all outstanding formal complaints on file with the Commission against Emlenton.

Joint Application of Aqua Pennsylvania, Inc. and Emlenton Water Company, A-2008-2074746 and A-2008-2074747, Final Order, slip op. p. 8.

 

This Commission clarified the meaning of its use of the terms “misapplication of its tariff” in a letter to Emlenton Water Company dated March 17, 2009, that concluded by directing the payment of the sum of $38,194.06 to the Commission.  A copy of the letter was included with a Notice to Emlenton Water Company Complainants, including Mr. Harned, that was mailed on April 29, 2009.  As this initial decision is being issued, to the best of my knowledge and information, the Commission has not received the requested payment.



The Notice to Emlenton Water Company Complainants, including Mr. Harned, that was mailed on April 29, 2009, requested that Complainants who wished to continue to litigate their complaints contact me within 30 days.  Mr. Harned requested a hearing on his complaint by letter dated May 14, 2009.


By letter dated June 19, 2009, Attorney Carl R. Schultz formally withdrew his appearance on behalf of Emlenton Water Company from this proceeding.  Attorney Schultz had appeared on a limited basis on behalf of Emlenton Water Company in the telephonic prehearing conference on November 5, 2008, prior to the Public Hearings held in Emlenton on December 16, 2008.  He did not participate in the prehearing conference held in this proceeding on March 13, 2009.


The initial hearing in this proceeding was held on July 13, 2009, from Pittsburgh by telephone.  Mr. Harned appeared on his own behalf.  No one appeared on behalf of Emlenton Water Company.  The resulting record consists of a 27 page transcript.  The record is summarized in the findings of fact that follow and reviewed in the discussion section.  Mr. Harned’s complaint is sustained in the order at the end.
FIINDINGS OF FACT



1.
Complainant Mark E. Harned has a mailing address of P.O. Box 66, Emlenton, PA 16373, and was a customer of Emlenton Water Company prior to its acquisition by Aqua Pennsylvania, Inc., and continues to be a customer of Aqua Pennsylvania, Inc.  Tr. 22.


2.
Mr. Harned became ill from an intestinal disorder soon after Emlenton Water Company was acquired by its former owners, Mr. and Mrs. Jeffrey Foley in 1998.  Tr. 23‑25.  See Application of Aqua Pennsylvania and Emlenton Water Company, Tentative Order, A-2008-2074746, A-2008-2074747, slip op. p. 3.


3.
Mr. Harned’s illness subsided and ceased after Emlenton Water Company was acquired by Aqua Pennsylvania, Inc. and the filtering system was properly repaired and operated.  Tr. 23-25.


4.
Similar complaints were registered at the public hearings held in Emlenton on December 16, 2008.  Bradley Louise, et al. v. Emlenton Water Company, C-2008-2058411, et al., transcript of 12/16/2008, pp. 22-25, 67-68.


5.
On April 29, 2008, the Pennsylvania Department of Environmental Protection (“DEP”) requested Emlenton Water Company issue a boil water advisory after DEP detected cryptosporidium cysts in Emlenton’s treated water supply.  Affidavit of Matthew D. Postlewaite, dated 10/22/08, attached to the Joint Petition for Issuance of Emergency Order, docketed at P-2008-2070480.


6.
On May 22, 2008, DEP issued an Administrative Order to Emlenton Water Company requiring the replacement of filter media and the maintenance of elevated chlorine levels.  Affidavit of Matthew D. Postlewaite, dated 10/22/08, attached to the Joint Petition for Issuance of Emergency Order, docketed at P-2008-2070480.



7.
Emlenton Water Company did not fully comply with the DEP Administrative Order, and DEP filed a Complaint in Equity in the Commonwealth Court seeking an order compelling Emlenton Water Company to take steps necessary to protect public health and safety.  Affidavit of Matthew D. Postlewaite, dated 10/22/08, attached to the Joint Petition for Issuance of Emergency Order, docketed at P-2008-2070480.



8.
Emlenton Water Company did not fully comply with the Commonwealth Court order and DEP filed a Petition for Contempt on July 25, 2008.  Affidavit of Matthew D. Postlewaite, dated 10/22/08, attached to the Joint Petition for Issuance of Emergency Order, docketed at P-2008-2070480.



9.
Emlenton Water Company and DEP negotiated a settlement that was approved by the Commonwealth Court on August 7, 2008.  Affidavit of Matthew D. Postlewaite, dated 10/22/08, attached to the Joint Petition for Issuance of Emergency Order, docketed at P‑2008-2070480.



10.
Emlenton Water Company was not able to adequately comply with the terms of the settlement.  Affidavit of Matthew D. Postlewaite, dated 10/22/08, attached to the Joint Petition for Issuance of Emergency Order, docketed at P-2008-2070480.



11.
This Commission issued an Emergency Order on November 20, 2008, to the effect that Emlenton Water Company was not able to provide reasonable and continuous service pursuant to PUC and DEP regulations and that an interim certified operator should be employed to operate the water system as soon as possible.  The Emergency Order was ratified on December 4, 2008.  Application of Aqua Pennsylvania and Emlenton Water Company, Tentative Order, A-2008-2074746, A-2008-2074747, slip op. p. 4.


12.
This Commission approved the transfer of the service authority for Emlenton Water Company to Aqua Pennsylvania, Inc., by Final Order entered December 29, 2008.  Application of Aqua Pennsylvania and Emlenton Water Company, Final Order, A-2008-2074746, A-2008-2074747, slip op. pp. 7-9.



13.
Under date of June 19, 2009, Attorney Carl R. Shultz filed a Withdrawal of Appearance in the present case.  Attorney Shultz had appeared on behalf of Emlenton Water Company in a telephonic prehearing conference held on November 5, 2008.  To my knowledge Mr. Shultz never entered an appearance in Mr. Harned’s complaint case.  Bradley Louise, et al. v. Emlenton Water Company, C-2008-2058411, et al., transcript of 11/05/2008, p. 7.



14.
A notice of the hearing notice for Mr. Harned’s complaint was mailed to Mr. Harned and Emlenton Water Company on June 18, 2009.  Neither notice has been returned by the United States Postal Service as undeliverable.



15.
Likewise a prehearing order establishing the procedures to be followed at the hearing was mailed to Mr. Harned and Emlenton Water Company on June 24, 2009.  The first paragraph of the order provided the date, time and location for the hearing.  The parties were directed to provide telephone numbers where they would be available for the hearing, and the Company was directed to have an attorney represent it.  Neither prehearing order has been returned by the United States Postal Service as undeliverable.
DISCUSSION


Mr. Harned’s testimony is simple and clear.  He suffered from intestinal problems from sometime around 1998 until this year after the acquisition of Emlenton Water Company by Aqua Pennsylvania, Inc.  As the party asking for action from the Commission, the Complainant has the burden of proof to show that Respondent Emlenton Water Company has in some fashion violated the provisions of the Public Utility Code or the regulations of this Commission in the course of providing him with utility service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).


In Mr. Harned’s case his testimony regarding the poor quality of the water provided by Emlenton Water Company is amply corroborated by the testimony of other Emlenton Water Company customers and by the testing done by the DEP.  See Finding of Fact 4 above.  His testimony is not challenged on this record as Emlenton Water Company did not participate in the hearing.
The Company received the process it was due in that it received notice and an opportunity to participate both in the prehearing conference on March 17, 2009, and the hearing held on July 13, 2009.  Administrative agencies, such as this Commission, are required to provide due process to the parties that appear before them.  The requirement is met when the parties are accorded notice and the opportunity to appear and be heard.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice of the hearing in this case was mailed to Respondent on June 18, 2009, by regular first-class mail to the address for Respondent in this Commission’s records.  The notice was never returned to the scheduling staff of the Office of Administrative Law Judge in Harrisburg.  It may be presumed that this mailing, made in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959).  Likewise a prehearing order that set forth the date and time of the hearing was mailed by regular first-class mail to Respondent on June 24, 2009, and has not been returned.


A Pennsylvania public utility is required to furnish and maintain adequate, safe and reasonable service and facilities, and is required to make all repairs, changes, alterations and improvements as necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.   This Commission has interpreted Section 1501 to require water utilities to provide water that is suitable for household purposes.  DeVaul v. Clarendon Water Co., C-20067108, Tentative Opinion and Order, 9/17/2007; Redstone Water Co. – P.U.C. Mandated Water System Study, C‑00992270, 6/28/2005; Pa. PUC v. Pennsylvania Gas and Water Co., 61 Pa. P.U.C. 409, 416, 4/25/1986.


It should be clear that Emlenton Water Company has failed to provide Mr. Harned with safe water suitable for household purposes.  It should also be clear that Emlenton Water Company failed to make repairs and other accommodations for the safety of its customers and the public.  Thus Mr. Harned’s complaint should be sustained.


Mr. Harned asked only that his complaint be sustained and an order entered that Emlenton Water Company had rendered inadequate and unsafe service to him.  He understands that this Commission lacks the authority to award damages.  E.g. see page 5 of the March 17, 2009, transcript of the prehearing conference.
CONCLUSIONS OF LAW


1.
Complainant Mark E. Harned has carried his burden of proof to show that Respondent Emlenton Water Company has failed to provide water service in accordance with the requirements of Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.


2.
Respondent Emlenton Water Company failed to provide water suitable for household purposes, at a minimum, from the date of the boil water advisory issued April 29, 2008 until its service territory was acquired by Aqua Pennsylvania, Inc., at the end of December 2008.



3.
Respondent Emlenton Water Company violated the provisions of Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, by failing to furnish and maintain adequate, efficient, safe and reasonable service and facilities, and by failing to make all such repairs, changes, alterations and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its customers and the public.
ORDER


THEREFORE,
 IT IS ORDERED: 
1.
That the complaint of Mark E. Harned against Respondent Emlenton Water Company, docketed at C-2008-2079298, is sustained.
2.
That the case docketed as Mark E. Harned v. Emlenton Water Company at Docket No. C-2008-2079298 is marked closed.

Date:  July 20, 2009


  



________________________









Michael A. Nemec
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SERVICE LIST:  C-2008-2079298

Mark E. Harned

P.O. Box 66

Emlenton, PA 16373

Emlenton Water Company

P.O. Box 641

Emlenton, PA 16373

Dianne E. Dusman, Esquire

Office of Consumer Advocate

555 Walnut Street
Forum Place, Fifth Floor

Harrisburg, PA 17101-1923

Stanley E. Brown, Esquire

Pennsylvania Public Utility Commission

Law Bureau

P.O. Box 3265
Harrisburg, PA 17105-3265

Carl R. Shultz, Esquire

Eckert Seamans Cherin & Mellott LLC

213 Market Street, 8th Floor

Harrisburg, PA 17101
Pennsylvania Public Utility Commission

Secretary’s Bureau 
Docketing Section

P.O. Box 3265

Harrisburg, PA 17105-3265

Pennsylvania Public Utility Commission

Chief Administrative Law Judge Veronica A. Smith

Office of Administrative Law Judge

P.O. Box 3265

Harrisburg, PA  17105-3265

PAGE  
9

