BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Francis E. Veahman					:
							:
v.						:		C-2009-2093363
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Michael A. Nemec
Administrative Law Judge


HISTORY OF THE PROCEEDING

		Mr. Francis E. Veahman filed his complaint against Respondent Duquesne Light Company on or about March 4, 2009.  His complaint states that Duquesne had installed a service line across his property to serve a mobile home without his permission in 1972.  When the mobile home was removed in 2008 Complainant asked that service line be removed from his property, and it was.  However, on December 23, 2008, again without his permission, Duquesne “reconstructed their hook-up going further into our property.”  Complainant asked for an order directing Duquesne to remove the new line within five days of a Commission decision.

Duquesne filed a timely answer.  The answer contains general denials, and alleges additional facts surrounding the complained against events.  

		The initial hearing scheduled in Pittsburgh for Wednesday, June 17, 2009, was rescheduled at Complainant’s request.  The initial hearing was held in Pittsburgh on Thursday, July 2, 2009.  Mr. Veahman participated on his own behalf.  Attorney Krysia Kubiak represented Duquesne.  Attorney William M. Braslawsce appeared and represented Intervenors Homer and Alma Davidson.  Their intervention was granted on the record at transcript page 7.  The resulting record consists of a 151 page transcript of the discussion and testimony, six Complainant exhibits and six Intervenors exhibits.  The record is summarized in the findings of fact that follow and is reviewed in the discussion section.  The complaint is sustained in part to the extent of granting the requested relief and dismissed in part for lack of jurisdiction to determine the existence of an easement in the order at the end.  The record was closed on July 15, 2009, in accordance with a notation on the OALJ hearing report.

FINDINGS OF FACT

1. Complainant Francis Veahman resides at 954 Old Mill Creek Road, Hookstown, PA 15050 where he receives electric utility service from Respondent Duquesne Light Company.  Tr. 7-8.

		2.	Complainant testified that Duquesne installed a power line across a portion of his property in 1971 or 1972 to serve a mobile home located on adjoining property.  Tr. 8.

		3.	Complainant testified to his understanding that the mobile home was removed in December 2008, and then the power line was used to serve a cell phone tower.  Complainant stated that he objects to that use.  Tr. 8-11.

		4.	Complainant testified that he owned the property when the line was installed and did not object to the installation because it was used to serve a residence for a woman and her four children.  The residence was not on his property.  Tr. 9-11.

		5.	As originally installed in the 1970’s, the line in question ran from a pole on Complainant’s property to a pole on the resident’s property.  Intervenors later purchased the property from the prior resident.  Tr. 8-12, 96, 117-118.

		6.	After the mobile home was removed, Complainant called Duquesne on or about December 17, 2008, to complain about the line and asked that it be removed.  
Tr. 11-12, 67.

		7.	Duquesne’s witness acknowledged that Duquesne received a call asking that an idle line be removed.  The service order was to the effect that a customer requests an idle line, to a trailer no longer there, be removed from across his property.  Tr. 67-68, 94.

8.	A service crew was sent out and found the meter damaged and the location appeared to be abandoned.  They proceeded to remove the line.  Tr. 67-68.

		9.	The next day after the line was removed, Duquesne’s witness learned that Duquesne had an active account for the line to serve a cell phone tower.  The cell phone account was established on or about December 1 or 2, 2008.  Duquesne then replaced the line.  Vandalism at the site resulted in several visits and ultimately the installation of a fence around the pole and meter that served the cell phone tower.  Tr. 68-71; Intervenors Exhibit E.

		10.	In reinstalling the line, Duquesne used a different route across Complainant’s property.  Instead of going directly from the pole on Complainant’s property to the Davidson property, the line now goes from the pole on Complainant’s property to another pole on Complainant’s property to the pole on the Davidson property.  The intermediate pole provides support by way of a guy cable to the originating pole on Complainant’s property that is the source of power for the line in question.  Tr. 19-24, 28.  Complainant Exhibit 3; Intervenors Exhibit D.

		11.	In reinstalling the line in question, Duquesne considered it to be a service drop, and no print or other directions as to the route to take were provided to the crew that installed the line.  Tr. 91.

		12.	Duquesne did not provide notice to Complainant or seek his permission prior to reinstalling the service line.  Tr. 74-75.
		13.	The intermediate pole, or guy pole, that is presently being used to carry the service line in question, was installed within the past five years.  Tr. 127.

		14.	This record is silent as to the owner of the guy pole, and as to whether any easement was granted for its installation.  Tr. 127-128, 136-137.

		15.	The owner of the cell phone tower is known in this record variously as Crown and Castle, Crown Development, Crown Castle, Crown Castle, LLC, Crown Castle Communications and Crown Tower.   Tr. 13-14, 67, 97, 112, 118, 119.

16.	Apparently the owner of the cell phone tower conducted the negotiations and selected the route for electric service to be provided to the tower.  Tr. 113-117.

17.	The owner of the cell phone tower has filed a law suit in the Beaver County Court of Common Pleas against the Intervenors, Mr. and Mrs. Homer Davidson, to enforce contract terms that require the Davidsons to provide an easement for a permanent source of electric power to the cell phone tower.  Tr. 146.

DISCUSSION

		As the party seeking the intervention of this Commission, Mr. Veahman has the burden of proving by the preponderance of the substantial evidence that Duquesne has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations in the course of providing him with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  Mr. Veahman testified that he did not object to the line across a portion of his property when it was serving a mobile home occupied by a family.  When he saw that the mobile home had been removed in late 2008, he requested by telephone that Duquesne remove the service line.

The witness presented by Duquesne did not take Complainant’s call.  His information regarding the call came from a service order that he recalled as to be worded as follows:  “Customer requests idle line, to a trailer no longer there, be removed across his property.”  Tr. 94, lines 16-19.  Based on that call, a service order was issued and Duquesne did remove the service line.  Apparently no one checked to see if that line was serving an active account.  After learning that the line served an active account, Duquesne replaced the service line.  Duquesne did not provide notice to or gain permission from Mr. Veahman.  Further, the new service line took a different route than the original service line.  Whether inadvertent or accidental or whatever, the record here establishes that Duquesne terminated service to an active account without notice, which is violation of the Public Utility Code and this Commission’s regulations.  Even though the property owners attempted to stop the reinstallation of the service, without prior notice and without permission, Duquesne reinstalled the service across a different portion of the Complainant’s property.  Complainant Exhibit 3.  I conclude that Complainant has established on this record violations of the Public Utility Code and this Commission’s regulations.  Complainant has carried his burden under Section 332(b) of the Public Utility Code, 66 Pa. C.S. §332(b).

		Duquesne presented testimony to the effect that it terminated service in error, and has offered to reinstall the service again, across the original route.  Tr. 69-78.  Duquesne’s counsel stated that the ownership of the guy pole is not clear, but that she believes that Verizon installed it.  Tr. 136.

		Counsel for the Intervenors argued that 52 Pa. Code §57.84 mandates that any decision in this case consider the practicality of the options.  In his view, using the existing service line is the best and most practical solution.  The other alternatives will cause his clients to grant a large easement to the cell phone tower company, and probably cause them to incur additional costs.  The record is silent as to how or in what manner his clients are benefiting financially from the presence of the cell phone tower.  Tr. 144-149.

		The Complainant contends that Duquesne has no right to string its wires across his property.  Duquesne argues that its wires have crossed Complainant’s property for more than 21 years and that it has acquired an easement by prescription.  However the record here raises some questions.  What is the effect of Duquesne removing the service line, regardless of the circumstances?  What is the effect of Duquesne reinstalling the service line along a different route?  The record here is clear that the original service line was installed to serve a mobile home occupied by the property owner.  That property was subsequently acquired by the Intervenors.  Does that change in ownership and use affect the running of the 21 year open and notorious use requirement for a prescriptive easement?  This Commission has ruled that it does not have subject matter jurisdiction to consider and rule on real property issues such as trespass and whether utility facilities are located pursuant to valid easements.  Jurisdiction to determine such issues resides in the exclusive jurisdiction of the Courts of Common Pleas of the Commonwealth.  Nigro v. PPL Utilities, C-00003242, Opinion and Order entered 10/26/2004, slip op. pp. 4-6; Messina v. Bell Atlantic-Pennsylvania, Inc., C-00968225, Opinion and Order dated 09/23/1998, slip op. p. 8; 1998 PA. PUC LEXIS 190.

		Duquesne has not presented any documentary proof of a signed and recorded grant of authority to occupy Complainant’s property.  As pointed out by the Commission in Messina, cited above, Duquesne’s position is inconsistent.  Duquesne invites this Commission to make a determination of an easement or right-of-way based on a record that contains no documentary support and requires a factual and legal determination that this Commission has no authority to make.

		The position of the Intervenors is even more extreme.  Counsel for the Intervenors argues that this Commission should approve the present service line as being the most “practicable” means of providing electrical service to an entity that is not a party to this proceeding.  Counsel relies on Section 57.84 of Chapter 52 of the Pa. Code that has the following heading:  “Installing distribution lines beyond boundary of development.”  Section 57.84 is found in Subchapter H, “Underground Electrical Service In New Residential Developments.”  He focuses on one word in Section 57.84, “practicable”.  Granted that the case he relies on concluded that this Commission has the “initial and exclusive authority” over the design, location, construction, and maintenance of public utility facilities.  Pennsylvania Power Company v. Township of Pine, No. 2102 C.D. 2005 (Cmwlth. Ct. 06/18/2007), slip op. pp. 20‑21.  However, the case does not support the proposition that this Commission can adjudicate real property rights and interests.
		The present service line was installed without notice, without permission and without any authority such as a valid court order from a court of competent jurisdiction, or a valid executed and recorded deed granting an easement.  I conclude, as did this Commission in the Messina case, cited above, that Duquesne should remove the offending service line at its exclusive cost and expense.  Duquesne has created this situation by its failure to note the existence of an active account before removing the original service line.  It is appropriate to leave Duquesne, the Intervenors and the cell phone tower owner to sort out the situation.  Clearly the Complainant does not want to be part of the solution, and on the record made here, there is no support for forcing him to participate.	

CONCLUSIONS OF LAW

1. This Commission has jurisdiction over the parties to and subject matter of this case to the extent of considering the complaint and the actions of Duquesne Light Company.

2. This Commission lacks subject matter jurisdiction to make a determination or adjudication of issues regarding trespass and the existence of easements or rights-of-way.

3. Duquesne Light Company violated Section 1501 of the Public Utility Code when it terminated service without notice or valid reason to an active account.  
66 Pa. C.S. §1501.

4. Duquesne Light Company violated Section 1501 of the Public Utility Code when it reinstalled service without notice to or permission of the property owner.  
66 Pa. C.S. §1501.

5. The Complainant has carried his burden of proof under Section 332(a) of the Public Utility Code, 66  Pa. C.S. §332(a), to show that Duquesne Light Company has violated the provisions of the Public Utility Code and the regulations of this Commission in its provision of service to Complainant.
ORDER

THEREFORE,

IT IS ORDERED:

	1.	That the complaint of Francis E. Veahman against Duquesne Light Company at Docket No. C-2009-2093363 is sustained.

	2.	That Duquesne Light Company is directed to remove the service line that crosses Mr. Veahman’s property to connect to the property owned by Mr. and Mrs. Davidson within ten (10) days after this Order becomes final.

	3.	That the case docketed as Francis E. Veahman v. Duquesne Light Company is marked closed.


Date:  July 22, 2009						                                                           									Michael A. Nemec
						     		Administrative Law Judge



1

8

SERVICE LIST:  C-2009-2093363

Francis Veahman
954 Old Mill Creek Road
Hookstown, PA 15050

Krysia M. Kubiak, Esquire
Duquesne Light Company
411 Seventh Avenue, Mail Drop 8-3
Pittsburgh, PA 15219

William Braslawsce, Esquire
531 Midland Avenue
Midland, PA 15059

Homer and Alma Davidson
971 Hookstown Road
Hookstown, PA 15050
