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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Martin Rueter dated May 1, 2009, to the Initial Decision of Special Agent David A. Alexander, issued April 13, 2009.
  Reply Exceptions dated May 15, 2009, were filed by PPL Electric Utilities Corporation (PPL).  

History of the Proceeding
On September 4, 2008, Mr. Rueter filed a Formal Complaint with the Commission against PPL, which alleged an inability to pay his electric bill and requested a payment arrangement as relief.  On October 7, 2008, PPL filed an Answer which denied the material allegations of the Complaint.  
By Hearing Notice dated December 13, 2008, the parties were notified that an Initial Hearing in this case was scheduled for Thursday, January 29, 2009.  A Prehearing Order dated December 15, 2008, was sent to the Parties stating the date and time of the scheduled hearing and advising the Parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the Parties of applicable procedural rules. 

On January 19, 2009, the Special Agent received a letter from Mr. Rueter that requested a continuance in the matter due to an inoperable telephone.  The Special Agent granted Mr. Rueter’s request in an Order dated January 29, 2009.  A Hearing Cancellation/Reschedule Motion dated February 12, 2009, was issued which advised the Parties that the Initial Telephonic Hearing would be held on Tuesday, March 24, 2009, at 10:00 AM.   

On the day of the hearing, the Special Agent call Mr. Rueter at the number listed on his Complaint at 10:04 AM and again at 10:20 AM.  On each occasion, no one answered the telephone.  The Special Agent left messages on Mr. Rueter’s voice mail wherein he identified himself and advised Mr. Rueter that this was the date and time for the scheduled hearing.  The Special Agent also verified that his own voice mail and e‑mail contained no messages from Mr. Rueter indicating that he would be unable to attend the hearing.  The Special Agent also verified that the staff of the Office of Administrative Law Judge in Harrisburg had not received any messages from Mr. Rueter stating that he would not be able to attend the hearing.  Still, Mr. Rueter failed to appear.  After the Special Agent reconvened the hearing, counsel for PPL moved for dismissal of the case for failure to prosecute.  PPL’s Counsel also advised the Special Agent that she had received a telephone message from the Mr. Rueter after 5:00 PM, the night before the hearing, indicating that he had telephone problems.  However, the Special Agent received no communication from Mr. Rueter requesting another continuance.  The Special Agent took PPL’s motion for dismissal under advisement and the record was closed at the conclusion of the hearing. 
In the Initial Decision issued April 13, 2009, the Special Agent dismissed Mr. Rueter’s Complaint with prejudice for the failure to appear at the hearing and prosecute PPL.  Mr. Rueter filed Exceptions dated May 1, 2009, and PPL filed Reply Exceptions dated May 15, 2009.  
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


The Special Agent made twelve Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


In his Exceptions, Mr. Rueter objected to the Special Agent’s dismissal of his Complaint.  He stated that he left a message with PPL’s lawyer and did not understand that he was to speak to the Special Agent about a continuance.  Mr. Rueter stated that he wanted legal aid to help him and he asked for a four to six week extension so that he “can get this all taken care of.”  Exc. at 1.  


In its Reply Exceptions, PPL stated that it was not until after business hours on the day before the hearing that Mr. Rueter left a message on PPL counsel’s voicemail.  PPL believes that the Special Agent’s decision was correct because Mr. Rueter failed to contact the Special Agent or anyone else at the Commission before the hearing to request a continuance.  PPL asserts that Mr. Rueter was aware of the procedures for requesting a continuance because had requested one once before.  PPL also notes that the Special Agent was able to leave two messages on Mr. Rueter’s phone on the morning of the hearing.    
In his Initial Decision, the Special Agent found that the Commission’s Hearing Notice and his Prehearing Order were not returned by the United States Postal Service.  I.D. at 5.  Accordingly, it is presumed that Mr. Reuter received the Commission’s Hearing Notices.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974).  The Special Agent noted that he called Mr. Rueter twice on the day of the hearing using the telephone number listed in Mr. Rueter’s Complaint. 
We find that the Special Agent correctly concluded that Mr. Rueter waived his opportunity to participate in the hearing by his unexcused failure to appear.  I.D. at 3-5.  Mr. Rueter was afforded the opportunity for administrative due process.  As the Party bringing this Complaint, Mr. Rueter bears the burden of proving, by a preponderance of the evidence, that he is entitled to relief.  By failing to appear and present any evidence in support of his Complaint, Mr. Rueter failed to meet his burden.  Under these circumstances, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).  See also Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000).
Conclusion
Upon review and consideration of the record of this proceeding, we shall deny Mr. Rueter’s Exceptions.  Accordingly, we shall adopt the ALJ’s Initial Decision; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Martin Rueter are denied.



2.
That the Initial Decision of Special Agent David A. Alexander issued April 13, 2009, is adopted.



3.
That the Complaint of Martin Rueter docketed at F‑2008-2063618 against  PPL Electric Corporation is dismissed with prejudice for failure to prosecute.



4.
That this docket shall be marked closed.
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BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED:   August 6, 2009

ORDER ENTERED: August 11, 2009 
	�	Since Mr. Rueter did not file a copy of his Exceptions on PPL, The Commission’s Secretary’s Bureau sent a copy of the Exceptions to PPL with a cover letter dated May 4, 2009. 
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