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HISTORY OF THE PROCEEDING
On February 2, 2009, Mr. Keith A. Studt (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission against Equitable Gas Company (“Equitable” or “Respondent”).  Mr. Studt stated that he is improperly being billed for his gas service and he wants his bills adjusted.  On or about February 20, 2009, Equitable filed an answer and new matter.  In its answer Equitable stated that it believed that its billing was accurate.
The initial hearing was held as scheduled on July 14, 2009, by telephone from Pittsburgh.  Complainant Keith A. Studt participated on his own behalf and testified in the initial hearing.  Equitable was represented by counsel, Attorney Chad A. Cicconi, who presented two witnesses, Mr. Robert Huffine and Ms. Lynn Petrie.  The resulting record consists of a 58 page transcript of the discussion and testimony presented at the hearing, three Complainant exhibits and four Equitable exhibits.  The record is summarized in the findings of fact that follow and is reviewed along with the relevant law in the discussion section.  The complaint is dismissed for failure to carry the burden of proof.  The record closed on July 14, 2009, in accordance with the notation in the OALJ Hearing Report.
FINDINGS OF FACT

1.
Complainant Keith A. Studt resides at 1022 High Meadows Drive, Gibsonia, Pittsburgh, PA 15044.  His complaint deals with gas service to his rental property at 111 Branch Street, Pittsburgh, PA 15215.  Tr. 9-10.
2.
Respondent is the Equitable Gas Company, a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania.

3.
Complainant testified that he has owned the property at 111 Branch Street since 1976.  His tenants moved out the end of November 2007 and he had the utility accounts placed in his name.  Tr. 10, 17.
4.
Complainant testified that he believed that his gas bill was over stated because, in his opinion, his gas bill has not tracked his electric bill.  Tr. 10-11, 22-35.  
5.
Complainant testified that the house is heated by hot water (steam?) heat, and that an electric motor pumps the heated water through the radiators throughout the house.  Tr. 11.
6.
Since his tenants moved out of the house, it has been unoccupied, the hot water tank turned off, and the temperature turned down to 55 degrees Fahrenheit.  Tr. 11, 17.  
7.
Complainant stated that he has been remodeling the house since the tenants moved out.  The remodeling started when the “weather broke” in the spring of 2008, and then halted that summer because of his wife’s illness.  Tr. 17-18.
8.
Complainant sponsored his comparison of the billed amounts for gas and electricity from December 2007 to January 2009, and compared them to the billing for gas and electricity when the accounts were not in his name from January 2007 to March 2007.  He testified that the billed amounts came from bills provided by Duquesne and Equitable.  Tr. 14-15.
9.
Complainant could not provide an estimate of an amount he was being overbilled, but stated the gas bill should be for the minimum service and be comparable to the electric bill.  Tr. 18-19.
10.
On cross-examination Complainant stated that after the tenants moved out the hot water tank was set on pilot and the water turned off, except when he was working in the house.  Tr. 21-22.
11.
Further on cross-examination Complainant agreed that in March, April, May, and June of 2009, the electric consumption went up but the gas stayed down.  He stated that this was because he was working in the house.  Tr. 36.
12.
Mr. Robert C. Huffine, a contract service representative for Equitable, testified that he visited Complainant’s rental house on February 25, 2009.  His recorded notes state that he recommended changing the thermostat, that the insulation in the house was “fair”, that the circulator pump on the furnace was working “fine”, the hot water tank was on pilot only, the water shut off and the thermostat set at 55 degrees Fahrenheit.  He also pulled the gas meter to have it tested.  Tr. 40-43; Equitable Exhibit 1.
13.
Mr. Huffine also conducted a leak survey and found none.  Tr. 43.
14. 
Ms. Lynn Petrie, an Equitable customer service representative, prepared and sponsored an account statement for 111 Branch Street.  Tr. 46-47.
15.
Ms. Petrie prepared and sponsored a usage comparison for the months of January 2007 through and including June 2009.  The total gas usage for calendar year 2007 totaled 121 MCF for a period with 5044 degree days.  The total gas usage for calendar year 2008 recorded was 88.8 MCF for a period with 5270 degree days.  Tr. 47-48; Equitable Exhibit 3.
16.
Ms. Petrie sponsored a report of the meter test of the meter removed from 111 Branch Street on February 25, 2009.  The meter test concluded that the meter was recording usage 2.5 percent slow.  Tr. 49-50; Equitable Exhibit 4.
17.
Ms. Petrie confirmed that the dollar amount billed for gas usage can fluctuate with the quarterly changes in the rate charged per MCF.  Tr. 51.
DISCUSSION

As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 413 A.2d 1037 (Pa. 1980).
Complainant alleges that Equitable has been overbilling him for gas usage at his rental property.  His basis is that his electric bill has been low at times and that his gas bill has been high.  He concludes that the gas billing must be incorrect because, he contends, the only electric usage in the house at the times in question was to power the circulation pump for the gas fired boiler that provided hot water to the various radiators.  He primarily relied on the billings for the first two months of 2008.  Complainant Exhibits 1, 2.  He secondarily relied on billings that he compiled from bills provided to him by Equitable and Duquesne.
In response, Equitable presented a usage comparison for 2007 and 2008 that showed a markedly higher usage for 2007 when the house was occupied than 2008 when it was not.  Further, the degree days, the days when the ambient temperature for the 24 hour period is below 65 degrees Fahrenheit, are markedly higher for 2008 than for 2007.  
I cannot accept Complainant’s contention.  He has not presented any testimony or exhibits beyond his own supposition that the boiler in the house does not consume any gas unless the circulation pump is running.  I do not think that his contention is valid on its face.  It would seem to me that gas would have to be consumed to heat the water to an adequate temperature and/or pressure before it could be circulated to the radiators.
Further, Complainant has picked out specific months that he feels support his position while ignoring those months that do not.  See his cross-examination at transcript pages 22 through 35.  In picking those months there are differences in the start and end dates between the two companies, and the number of days in each billing period.
In opposition to Complainant’s contentions, Equitable has offered its usage comparison that refutes his contentions.  I conclude that Complainant has failed to carry his burden of proof and that his complaint should be dismissed.
CONCLUSIONS OF LAW
1.
This Commission has jurisdiction over the parties to and subject matter of this proceeding.
2.
Complainant has failed to carry the burden of proof to demonstrate that Equitable has violated the provisions of the Public Utility Code or the regulations of this Commission.  66 Pa. C.S. §332(a).
ORDER
THEREFORE,

IT IS ORDERED:

That the complaint of  Keith A. Studt against the Equitable Gas Company, docketed at C-2009-2088106, is dismissed for failure to carry the burden of proof.
Date:  July 27, 2009



         

__________________________





     
Michael A. Nemec







Administrative Law Judge
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