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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by PECO Energy Company (Respondent or PECO) on April 8, 2009, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen issued on March 19, 2009.  No Reply Exceptions were filed.
History of the Proceeding


On March 22, 2008, Ms. Linda Christman (Complainant or Ms. Christman) filed a Formal Complaint (Complaint) against the PECO alleging that her electric bill “spikes” at certain times of the year while her electric usage is almost the same year round.  Ms. Christman requested that the disputed amounts be taken off of her bill. 


On May 1, 2008, PECO filed an Answer to the Complaint (Answer).  PECO reported that a field test of the meter conducted on November 17, 2007, indicated that the Complainant’s meter was accurately recording the Complainant’s electric usage.  PECO averred that considering the electrical devices at the Complainant’s residence, she had the potential for the billed usage.  PECO also averred that the Complainant’s summer daily average usage for 2007 was consistent with her usage during 2005 and 2006.



A hearing was held on January 21, 2009, in Philadelphia.  The Complainant appeared in person and proceeded pro se.  Ms. Christman testified on her own behalf and presented no exhibits.  PECO was represented by counsel, presented the testimony of two witnesses and submitted four exhibits.  PECO’s counsel and witnesses participated by telephone. 


The ALJ issued an Initial Decision on March 19, 2009, which, inter alia, found that the Complainant met her burden of proof and recommended that the Complaint be sustained in part.  The ALJ also recommended that Ms. Christman’s bill be adjusted for the months of June, July and August of 2005 and 2007.  


Exceptions were filed by PECO on April 8, 2009.  No Reply Exceptions were filed. 
Background

During the hearing, the Complainant clarified that her Complaint was about high bills issued by PECO in June, July, and August of 2005, 2006, 2007 and 2008. Finding of Fact No. 1, I.D. at 2.  
The Complainant lives alone in a two-bedroom, two-story house.  The Complainant’s electrical appliances consist of lighting, two refrigerators, a dishwasher, an electric range, an air conditioner, a circulator for the heating system, an oil burner motor, three ceiling fans, three TVs, and a well pump.  She washes and dries her clothes at a tenant’s home next door having a separate electric meter.  PECO Exhibit 5 provided the Complainant’s daily average usage (DAU) for the months and years in dispute.  Also, as requested by the ALJ, PECO Exhibit 5 contains the DAU for June, July and August 2004.    
	
	2004 DAU
	2005 DAU
	2006 DAU
	2007 DAU
	2008 DAU



	June
	  23.2 KWh
	  36.7 KWh
	  14.8 KWh
	  31.4 KWh
	  14.1 KWh

	July
	  27.8 KWh
	  42.6 KWh
	  23.9 KWh
	  36.5 KWh
	  24.6 KWh

	August
	  33.1 KWh
	  43.6 KWh
	  28.2 KWh
	  37.4 KWh
	  13.4 KWh


Findings of Fact 2-4, I.D. at 2-3.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, Complainant must demonstrate that Respondent was responsible for the problems alleged in her Complaint through a violation of the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.   A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that : (1) the number of occupants in the household has not changed, (2) the potential for energy use was low (no change in the nature of electrical use or no addition of new appliances), and (3) the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), Branham v. Philadelphia Electric Co., 54 Pa. P.U.C. 120 (1980), and Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, the Complainant would prevail.



Also, in Replogle, supra, the Commission has further stated that although the results of the meter test are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill, such as the presence of a foreign load or a wire condition or both, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie, supra.


Before we address the Exceptions, any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The ALJ made six Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In reviewing the three criteria established in Waldron, supra, the ALJ noted that the Complainant lived alone during the entire period in question, so the number of occupants did not change.  The ALJ further stated:

About the second prong, low potential for energy use, the Complainant testified that she works for a doctor’s office from Monday through Friday and in a cookery shop on Saturday.  She leaves at 9:30 a.m. and usually gets home somewhere between 6:30 p.m. and 8:00 p.m. depending on overtime.  She is at home only on Sunday.  She goes to bed almost consistently at 11:00 p.m.  Therefore, all electricity is off at 11:00 p.m.  Further, the Complainant testified that she washes and dries her clothes at her tenant’s residence, which has its own electric meter.


Under these two prongs, the Complainant seems to argue that her pattern of usage has not changed.  No additional occupants or new appliances were added.  And, as indicated above, her actual use of electricity ought to be low because of the manner in which she uses it.  


The third prong, that the Complainant’s billing history showed no previous abnormalities, is also met as indicated by the Respondent’s records and testimony of its own witnesses.  
I.D. at 5.


At the hearing, the ALJ requested that PECO submit Complainant’s consumption for June, July, August 2004, the year preceding the disputed period.  I.D. at 2.  The ALJ analyzed the DAU for the five years 2004 – 2008, presented supra, and reached the following conclusions: 
While the DAU in the disputed period in 2005 and 2007 is higher than the DAU in the same period in 2004, the DAU in the disputed period in 2006 and 2008 is lower than the DAU in 2004.  The daily use in the disputed period in 2005 and 2007, fluctuating between 1.31 and 1.58 times, except the daily use in August 2007 which is 1.12 times, when compared to the comparable period in 2004, is indeed abnormally high.  Therefore, I conclude that the Complainant’s consumption in June, July and August of 2005 and 2007 was excessively high when compared to the consumption in the same period in 2004, and that her consumption in June, July and August of 2006 and 2008 was not excessively high when so compared.  The consumption in June, July and August of 2004 represented the consumption in the disputed billing period of 2005 and 2007.
ID at 6.



Based on the preceding conclusions, the ALJ found the Complainant carried her burden of proof by showing that her consumption in June, July and August of 2004 is representative of her consumption in June, July and August of 2005 and 2007.  Conclusion of Law No. 2,  I.D. at 7.  The ALJ recommended that the Complainant’s bill be adjusted for June, July and August of 2005 and 2007, using the corresponding DAUs from 2004.  Ordering Paragraphs 1 and 2,  I.D. at 7.  


In its Exceptions, PECO argued that the ALJ’s recommendation infers that the meter must have incorrectly registered the Complainant’s usage on an intermittent basis.  PECO submits that its witness testified that it is impossible for a meter to be ineffective for three months out of the year.  PECO Exc. at 3. 


PECO also excepts to the ALJ’s finding on pages 3 and 6 of the Initial Decision that PECO did not perform a meter test.  PECO points to the testimony of its witness, Frank Frankenfield, that the meter was tested during the field investigation on November 12, 2007.   PECO explains that Mr. Frankenfield performed a drop load test which indicated that the meter stopped when all electrical appliances were shut off.  This test indicates that there is no foreign load or mixed metering.  PECO also reports that Mr. Frankenfield performed a passing load test using 400 watts of lighting.  Using a stopwatch, the meter registered 439 watts of usage. PECO avers that his test indicated that the meter was accurate.  PECO Exc. at 4. 


In its Exceptions, PECO argues that the Complainant did not prove “that billing abnormalities indicat[ed] that PECO incorrectly or mistakenly billed her for summer months in alternating years.”  PECO avers that Ms. Christman’s billing history presented in PECO Exhibit 4 demonstrated normal seasonal usage.  PECO submits that Complainant’s usage increases in the summer months because she cools her home with air conditioning and ceiling fans.  PECO argues that the ALJ did not consider its witness’ testimony that seasonal usage is going to vary depending on the outside temperature.  In addition, PECO avers that the ALJ did not consider that with air conditioning, the Complainant had the potential to “easily” use the amount of electricity she was billed for.   PECO Exc. 5-7. 



Contrary to the Initial Decision, we note that the testimony of PECO’s witness stated that PECO performed a field test of the Complainant’s meter.  As part of the field test, the meter did not register any electric consumption when all of the electric appliances in Ms. Christman’s house were tuned off.  Tr. at 38.  PECO also developed an inventory and analysis of the Complainant’s appliances and presented testimony on Ms. Chrisman’s potential consumption.  Tr. at 37, PECO Exh.2.  PECO’s witness Mr. Frankenfield testified that the Complainant’s summer consumption with ceiling fans and without air conditioning would be about 640 kilowatt hours (kWh) per month.  He stated that “air conditioning could quite easily make up the difference between that and the 1,100 and 1,200 kilowatt hour the customer is disputing.”  Tr. at 38. 


We find that PECO has presented ample evidence to rebut Ms. Christman’s prima facie case.  In addition to the meter test, PECO has presented an inventory of appliances which demonstrated that Ms. Christman had the potential to consume the amount of electricity for which she was billed.  The Complainant’s home had an air conditioner and three ceiling fans and the ALJ did not consider how differences in weather may have impacted Mrs. Christman’s electric consumption from year to year.  PECO Exh. 2.  Moreover, we do not believe that the Complainant’s meter could have malfunctioned during alternating years of 2005 and 2007 and not malfunctioned during 2006 and 2008.  Accordingly, we will grant PECO’s Exceptions.  
Conclusion
Based on the foregoing discussion, the Exceptions of PECO Energy Company are granted and the Initial Decision of ALJ Ky Van Nguyen is reversed consistent with this Opinion and Order; THEREFORE,
IT IS ORDERED:

1. That the Exceptions of PECO Energy Company to the Initial Decision of Administrative Law Judge Ky Van Nguyen are granted.
2. That the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued March 19, 2009,  is reversed, consistent with this Opinion and Order. 

3. That the Complaint filed by Linda Christman against PECO Energy Company is dismissed. 
4. That the record at Docket F-2008-2026212 be marked closed. 
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BY THE COMMISSION,







James J. McNulty








Secretary

SEAL

ORDER ADOPTED: July 23, 2009

ORDER ENTERED:  August 17, 2009
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