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HISTORY OF THE PROCEEDING
On February 11, 2009, Earl McCarroll (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Penn Natural Gas, Inc. (Respondent).  The complaint alleges that the Complainant lives at 203 West High Street, Milford, Pike County.  According to the complaint, the Respondent is requiring that the Complainant pay it $6,000 to install a natural gas line that will provide natural gas service to his residence.  The complaint requests that the Commission direct the Respondent to install a gas line to the Complainant’s property at no additional charge.
On March 9, 2009, the Respondent filed an answer in response to the complaint.  The answer admits that the Complainant requested that the Respondent install a natural gas line to his residence in order to provide service to him.  The answer further states that the Respondent calculated an estimate to extend service to the Complainant and applied an allowance based on its anticipated net revenue.  According to the answer, the Respondent has estimated the total cost for the extension project at $12,036.00.  The estimated cost exceeds the allowance for the Complainant’s residence.  The answer asserts that a total customer contribution of $6,122.00 would be required for the Respondent to construct the extension project.  
The answer states that the Respondent has complied with its tariff and that its tariff requires that the Respondent receive a customer contribution in order to extend service to the Complainant.  The answer alleges that the relief requested by the Complainant is not warranted and requests that the Commission dismiss the complaint.


By notice dated May 28, 2009, the Commission scheduled a telephonic hearing for this matter on July 14, 2009 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on May 29, 2009 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.



I conducted the initial telephonic hearing as scheduled on July 14, 2009 at 10:00 a.m.  The Complainant appeared and testified.  Jeffery H. Sunday, Esquire represented the Respondent which presented two witnesses and sponsored seven exhibits that I admitted into the record.  The initial hearing resulted in a transcript of forty-two pages.  The record closed on July 22, 2009, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.
FINDINGS OF FACT
1.
The Complainant is Earl McCarroll.  (N.T. 6-7)

2.
The Complainant currently resides at 203 West High Street, Milford, Pa. in a three bedroom house. (N.T. 7)  

3.
The Complainant currently does not have natural gas service at 203 West High Street and heats his house using oil.  (N.T. 7-8)

4.
The houses located across West High Street from the Complainant’s residence have natural gas service.  (N.T. 7-8)

5.
The houses located behind the Complainant’s house have natural gas service.  (N.T. 7-8)
6.
The Respondent is UGI Penn Natural Gas, Inc.  (N.T. 9)

7.
In June 2007, the Complainant requested information from the Respondent about providing natural gas service to his residence.  (N.T. 13-14)

8.
In response, the Respondent sent Joseph O’Connor to the Complainant’s residence to provide information regarding natural gas service.  (N.T. 13, 19, 29)



9.
At that time, the Complainant indicated that he was not ready to apply for service since he did not have the funds to purchase a new furnace and made no commitment to apply for service.  (N.T. 12-16, 19, 29) 


10.  The Complainant signed an application form and gave it to Mr. O’Connor but told Mr. O’Connor not to process it.  (N.T. 15-16, 29) 



11.
In June 2008, the Complainant contacted Mr. O’Connor and told him to process the application.  (N.T. 15-16, 29, UGI  Ex. VI)  



12.
Approximately three weeks after contacting Mr. O’Connor, the Complainant purchased a gas furnace.  (N.T. 11)


13.
The new gas furnace has not been installed and is being stored in a neighbor’s basement.  (N.T. 11)     



14. 
The Respondent provided a cost estimate for extending natural gas service to the Complainant in a letter dated October 27, 2008.  (N.T. 11-12, UGI Ex. I)  




15.
The October 27, 2008 letter stated that in order to provide service to the Complainant, the Respondent would have to extend an existing gas main located under West High Street.  (N.T. 11-12, 19, UGI Ex.I)  
  

16.
The total cost of the project was $12,036.00 and exceeded the allowances for the Complainant’s house and another home located on West High Street.  (N.T. 22, UGI Ex. IV)


17.
The Complainant and the other home owner would have to contribute a total of $6,122.00 to the project in order to obtain natural gas service.  (N.T. 22-23, UGI Ex. IV, V) 


18.
Once the Complainant contacted him in June 2008, Mr. O’Connor referred the application to the Respondent’s engineering section to prepare a cost estimate.  (N.T. 32, 36)


19.
Mr. Supinski, an engineer, obtained maps and diagrams showing the Respondent’s facilities in the vicinity of the Complainant’s residence.  (N.T. 32, 36)
  

20.
Once he gathered this information, Mr. Supinski went to the Complainant’s residence to gather information in order to prepare an estimate.  (N.T. 32, 36)  


21.
After gathering information and reviewing the maps and diagrams, Mr. Supinski prepared a cost estimate for providing natural gas service to the Complainant.  (N.T. 33-34)  


22.
The Respondent has a gas main located under East High Street but it does not extend to where the Complainant’s house is located.  (N.T. 33-34)
  

23.
The houses located across the street from the Complaint’s house obtain natural gas service from a gas main located under a parallel street.  (N.T. 37) 



24.
A line extension is necessary in order to provide natural gas service to the Complainant.  (N.T. 20, UGI Ex. II)  



25.
The Respondent will have to extend its gas main 200 feet in order to provide natural gas service to the Complainant.  (N.T. 20, UGI Ex. II)


26.
The Respondent calculated the total amount of annual revenue that the Complainant’s and another potential customer’s house would generate, based on the projected usage for each house.  (N.T. 22-23)



27.
The total amount of annual revenue projected was $5,914.00.  (UGI Ex. IV)  



28.
The annual revenue attributed to each residence was $2,957.00.  (UGI Ex. IV)  



29.
The Respondent calculated the total project cost for providing natural gas service to the Complainant and one other potential customer as $12,036.00.  (UGI Ex. IV)

  

30.
Subtracting the amount of projected revenue of $5,914.00 from the total project cost of $12,036.00 left an amount of $6,122.00 that the Complainant and one other potential customer would have to contribute to the cost of the project.  (UGI Ex. I, IV)  
DISCUSSION



The Complainant has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976)  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)  In this case, the Complainant contends that the Respondent wishes to charge an unreasonable amount to provide natural gas service to his residence.  The Complainant argues that Respondent should install a natural gas line to his residence at no charge. 



In support of his contentions, the Complainant testified that he currently resides at 203 West High Street, Milford.  The Complainant currently does not have natural gas service and heats his house using oil.  The Complainant wished to replace his oil furnace with a natural gas furnace because he needed a new furnace and believed that natural gas would burn cleaner.  (N.T. 8)


The Complainant stated that the houses located across West High Street from his house have natural gas service.  He also testified that the houses in back of his facing a parallel street also have natural gas service.  Since these houses had natural gas service, the Complainant believed that there was a natural gas main running the entire length of West High Street.



In June 2007, the Complainant requested information from the Respondent about providing natural gas service to his residence.  In response, the Respondent sent Joseph O’Connor to the Complainant’s residence to provide information regarding natural gas service.  At that time, the Complainant indicated that he was not ready to apply for service since he did not have the funds to purchase a new furnace.  The Complainant made no commitment to apply for service in the future.  The Complainant signed an application form and gave it to Mr. O’Connor but told Mr. O’Connor not to process the application.  (N.T. 15-16, 29, UGI Ex. VI)  



In June 2008, the Complainant contacted Mr. O’Connor and told him to process the application.  (N.T. 16-16, UGI  Ex. VI)  Approximately three weeks after contacting Mr. O’Connor, the Complainant purchased a gas furnace.  The new gas furnace has not been installed and is being stored in a neighbor’s basement.      


The Respondent provided a cost estimate for extending natural gas service to the Complainant in a letter dated October 27, 2008.  (UGI Ex. I)  
The October 27, 2008 letter stated that in order to provide service to the Complainant, the Respondent would have to extend an existing gas main located under West High Street.  There was no gas main available in the 200 block of 

West High Street.  According to the letter, the total cost of the project was $12,036.00 and exceeded the allowances for the Complainant’s house and another home located on West High Street.  The Complainant and the other home owner would have to contribute a total of $6,122.00 to the project in order to obtain natural gas service.  The Complainant argues that he should not be responsible for the costs of extending the Respondent’s gas main because the application he sent to the Respondent does not indicate that he is responsible for the costs of extending the Respondent’s gas main. 


In response, the Respondent presented the testimony of Mr. O’Connor and Mr. Supinski.  Mr. O’Connor, a customer service representative, testified that he met the Complainant in June 2007 after receiving a request for information regarding natural gas service.  At that time, the Complainant did not make a firm commitment to apply for natural gas service, according to Mr. O’Connor.  Mr. O’Connor therefore took no further action until the Complainant contacted him and told him to process the application.  Once the Complainant contacted him in June 2008, Mr. O’Connor testified that he signed the application and referred it to the Respondent’s engineering section to prepare a cost estimate.


Mr. Supinski, an engineer, testified that when he received the Complainant’s application for natural gas service, he obtained maps and diagrams showing the Respondent’s facilities in the vicinity of the Complainant’s residence.  Once he gathered this information, Mr. Supinski went to the Complainant’s residence in order gather information to prepare an estimate.  Mr. Supinski did not recall the exact date that he visited the Complainant’s residence.  (N.T. 34)  After gathering information and reviewing the maps and diagrams, Mr. Supinski prepared a cost estimate for providing natural gas service to the Complainant.    


 The Respondent introduced a map showing its facilities in the vicinity of West High Street.  (UGI Ex. III)  The map shows that the Respondent has a gas main located under East High Street but that it does not extend to where the Complainant’s house is located.  The houses located across the street from the Complaint’s house obtain natural gas service from a gas main located under a parallel street.  The lines from these houses extend from the back of the houses to this gas main.  



The Respondent also presented a map showing the line extension necessary to provide natural gas service to the Complainant.  (UGI Ex. II)  The map shows that the Respondent will have to extend its gas main 200 feet in order to provide natural gas service to the Complainant.  

These maps (UGI Ex. II and III) are the same maps that Mr. Supinski reviewed prior to preparing his estimate.


The Respondent presented a justification sheet for extending gas service to the Complainant.  (UGI Ex. IV)   The justification sheet contains calculations showing the projected gas usage for the Complainant and one other potential customer.  These projections contain an estimate of the usage for each house.  The Respondent calculated the total amount of annual revenue that both houses would generate, based on the projected usage for each house.  The total amount of annual revenue projected was $5,914.00.  (UGI Ex. IV)  The annual revenue attributed to each residence was $2,957.00.  


The justification sheet also contained the total project cost for providing natural gas service to the Complainant and one other potential customer as $12,036.00.  (UGI Ex. IV)  Subtracting the amount of projected revenue of $5,914.00 from the total project cost of $12,036.00 left an amount of $6,122.00 that the Complainant and one other potential customer would have to contribute to the cost of the project.  The Respondent also presented a detailed cost estimate for the project setting forth the costs for materials, contractors, inspectors, equipment and permits.  (UGI Ex. V)  This is the cost estimate prepared by Mr. Supinski after he reviewed the maps and visited the Complainant’s residence.  The Complainant did not cross examine the Respondent’s witnesses regarding either the construction cost or projected revenue estimates.  


Based on the above evidence, I conclude that the Respondent has neither miscalculated any of the amounts that the Complainant would have to contribute toward the project to provide natural gas service to him nor violated the Public Utility Code or Commission regulations in how it calculated those amounts.


The Commission has established regulations at 52 Pa. Code §59.27 governing the extension of gas service facilities which states:
§ 59.27. Extension of facilities.

Each public utility shall file with the Commission, as part of its tariff, a rule setting forth the conditions under which facilities will be extended to supply service to an applicant within all, or designated portions, of its service area. The utility may, upon proper cause shown, refuse or condition the acceptance of a particular application of extension of facilities. 



The regulation at 52 Pa. Code §59.27 does not mandate that the Respondent extend its facilities under any and all conditions.  Rather, the regulation requires the Respondent to file a tariff with the Commission setting forth under what conditions it will extend its facilities and provide service.  The Respondent presented a copy of its tariff relating to extension of its facilities.  (UGI Ex. VII) 
The portion of Respondent’s tariff at Rule 5 governing extension of facilities provides that the Respondent will extend its facilities provided that its investment in facilities is warranted by the anticipated revenue derived from the extension.  Rule 5.2 states that the cost of extending facilities beyond what the Respondent provides shall be paid by the applicant.  (UGI Ex. VII)
Rule 5.3(a) provides that the anticipated revenue is the annual base revenue from the extension as determined by the Respondent using consistently applied current standards.  Rule 5.3(b) states that the Respondent will use cost estimates in analyzing a proposed extension of facilities based on the construction and installation conditions anticipated for the extension, as well as standard street opening terms and fees.  (UGI Ex. VII)  
Rule 5.3(c) states that the Respondent will restore the street surface in accordance with applicable local government regulations and provide backfilling on the installation trench from the curb to the meter.  The applicant may be required to pay the Respondent’s cost of surface restoration for repair of sidewalks, driveways, landscaping or sod.  (UGI Ex. VII)


The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because its has complied with the terms and conditions under which it may extend service as set forth in its tariff.  I agree.



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006)  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303



In this case, the Respondent has calculated the amount of its allowable investment to extend service by estimating the annual gas consumption of the Complainant and calculating the annual bill based on the gas consumption consistent with its tariff.  It has also estimated the construction costs for the extension of service to the Complainant based on construction and installation conditions it expects to encounter in extending its facilities to the Complainant’s residence.  The Respondent has complied with the Public Utility Code and Commission regulations in this case because it calculated the amount that the Complainant would have to contribute in order to have the Respondent extend its facilities and provide natural gas service to their residence in compliance with its tariff. 


The Complainant argues that he should not be responsible for the costs of extending the Respondent’s gas main because the application he sent to the Respondent does not indicate that he is responsible for the costs of extending the Respondent’s gas main. (UGI Ex. VI)  The Complainant is incorrect.  Section VII of the application states that the applicant and the Respondent agree to comply with the rules and regulations in the Respondent’s tariffs on file with the Commission.  (UGI Ex. VI)  


Based on the evidence produced, I conclude that the Complainant has failed to prove by a preponderance of the evidence that the Respondent improperly calculated the amount he must contribute in order to have Respondent extend service to his residence.  The Complainant has also failed to prove by a preponderance of the evidence that the Respondent violated the Public Utility Code or Commission regulations by requiring that the Complainant contribute to the cost of extending Respondent’s facilities to serve his residence.  Since the Complainant has failed to establish the allegations set forth in his complaint, I will deny the complaint and enter the following order. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.



2.
Pursuant to 66 Pa. C.S. §§332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §§332(a).

ORDER



THEREFORE, 


IT IS ORDERED:



1.
That the complaint of Earl McCarroll against UGI Penn Natural Gas, Inc. at Docket No. C-2009-2090228 is denied.

2.
That the record at Docket No. C-2009-2090228 is marked closed.

Dated:
July 28, 2009

















David A. Salapa







Administrative Law Judge
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