BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ashaki Holmes 					:
								:
	v.	:	C-2008-2034710
		:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Eranda Vero
Special Agent


HISTORY OF THE PROCEEDING


On March 3, 2008, Ashaki Holmes (Ms. Holmes or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW, the Company or Respondent) alleging that there are incorrect charges on her bill and that she “should have been on a low income plan for [her] bill.”  Complaint ¶ 4(B).  As relief, she requested that the Respondent “show her the amount [she] was charged each month.”  Complaint ¶ 5.  On April 24, 2008, Respondent filed an Answer denying the material allegations of the Complaint.

This case is an untimely appeal of an informal decision issued by the Commission’s Bureau of Consumer Service (BCS), BCS Case No. 2019828.

A Hearing Notice dated August 5, 2008, advised the parties that a hearing was scheduled for September 18, 2008, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to Administrative Law Judge (ALJ) Herbert Smolen.

By letter dated September 13, 2008, Ashaki Holmes requested that the hearing scheduled for September 18, 2008, be rescheduled at a later date, possibly in late November or early December.  As reason for requesting the continuance, she stated that she would like to get an attorney to represent her in this matter.  By letter dated September 16, 2008, Respondent’s attorney, Mr. Lauretto A. Farinas Esq., confirmed that Respondent had received Complaint’s request for continuance and had no objection to it.  ALJ Smolen granted Ms. Holmes’ request for continuance.  

By Hearing Change Notice dated September 30, 2008, the parties were informed that the hearing in the matter docketed at C-2008-2034710 was rescheduled on Monday, November 24, 2008, at 10:00 a.m., and that the case had been reassigned to ALJ Angela T. Jones. 

A Prehearing Order was issued on October 21, 2008, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted.  

In accordance with the provisions of the Prehearing Order, Respondent submitted three copies of four (4) proposed exhibits for possible use at the hearing. 

By correspondence dated November 19, 2008, and sent to ALJ Jones via fax on November 21, 2008, Ms. Holmes requested that the hearing be rescheduled a second time.  The only explanation she provided for requesting the continuance was that “Because of medical reason I am unable to attend.”  On the same date, Ms. Holmes sent Mr. Farinas a facsimile which stated in its entirety that “I Ashaki Holmes has rescheduled our hearing date of Nov 24, 2008.  Any questions you can give me a call.”

On November 21, 2008, Respondent sent to the presiding officer via e-mail its objections to Ms. Holmes’ second request for continuance arguing that Ms. Holmes’ failure to provide an adequate reason to continue the hearing beyond the general claim of “medical reasons” did not satisfy the criteria for granting a continuance pursuant to 52 Pa. Code § 1.15(b) of the Commission’s Rules of Administrative Practice and Procedure.  Respondent also mentioned Complainant’s failure to obtain an attorney as claimed in her first request for continuance and her failure to engage in resolution conferences with PGW.   A hard copy of Respondent’s objections was received by the Commission on November 24, 2008.

In view of Ms. Holmes’ insistence that she would not be able to present her case in the hearing scheduled for November 24, 2008 because on that very day she would be under the effect of some unspecified painkilling drugs for an unspecified medical condition, the presiding officer granted her request continuing the hearing for an additional week.  

On November 24, 2008, a Hearing Cancellation/Reschedule Notice was issued informing the parties that the hearing in this matter was rescheduled to Monday, December 1, 2008

On November 29, 2008, a Hearing Change Notice informed the parties that the case was reassigned to me pursuant to 52 Pa. Code § 56.174.

At 2:00 p.m. on Monday, December 1, 2008, I contacted the parties and offered them the opportunity to resolve this matter without a hearing.  As both parties appeared willing to resolve the Complaint between them, I called a forty minute recess.  At around 2:40 p.m., I called for a second recess, because Ms. Holmes requested some time to consider PGW’s offer. 

The resolution attempt having been unsuccessful, the telephone hearing convened at 2:56 p.m.[footnoteRef:2]  Ashaki Holmes appeared pro se and informed me that she was unprepared to testify on her own behalf because she had not received any documents from Respondent illustrating her account history for the year 2005.  A review of all the pleadings, documents, and correspondence filed by Ms. Holmes revealed that she had never indicated that she was disputing anything related to that specific year.  Since the filing of the Complaint in March of 2008 until the date of the hearing in December of that year, Ms. Holmes had ample opportunity to amend her pleadings and/or to conduct discovery[footnoteRef:3] of the factual basis of PGW’s position in this case, but she had failed to do so.  For this reason, I proceeded with the hearing instructing Ms. Holmes that, if in the course of the hearing I determined that the 2005 information she claimed was missing from PGW’s proposed exhibits was relevant to her Complaint, a further hearing would be scheduled in this matter.  Ms. Holmes proceeded with her testimony on behalf of the Complaint.  Lauretto A. Farinas, Esq., represented the Respondent, which sponsored four exhibits and presented the testimony of Anne Marie Cromley, Senior Customer Review Unit Officer for Respondent.    [2:    A tape recording of the hearing was made, no court reporter being present.]  [3:    The Prehearing Order dated October 21, 2008, contained further instructions on how to conduct discovery pursuant to the Commission’s Rules of Administrative Practice and Procedure.  Prehearing Order ¶ 9.] 


At the conclusion of the hearing, PGW was ordered to submit a late-filed exhibit illustrating monthly meter readings from June of 2005 to June of 2006.  Complainant was instructed to review PGW’s late-filed exhibit carefully and to inform me in writing of any objections to the admission of that exhibit into the record by December 15, 2008.   

PGW late-filed Exhibit 5 was received on December 4, 2008.  Complainant did not file any objections to the admission of PGW Exhibits 5 into the record.   The record closed on December 15, 2008.  

FINDINGS OF FACT

1.	The Complainant is Ashaki Holmes, who resides at 918 Elmhurst Avenue, Bristol, PA 19007.

2.	Respondent is Philadelphia Gas Works.

3.	In May of 2002, Ms. Holmes signed a lease for the property at 3506 N. 18th Street, Apt. C, Philadelphia, PA.  Soon after, she requested service from Respondent and became the ratepayer of record at that address.

4.	Complainant was instructed to apply for enrollment in PGW’s Customer Responsibility Program (CRP) on several occasions: on April 11, 2003, May 2, 2003, April 22, 2004, and finally on December 2, 2004.  PGW Exhibit 1 at 5.

5.	Complainant was enrolled in the CRP program in December 21, 2004.  PGW Exhibit 1 at 2.

6.	On June 14, 2005, Ms. Holmes requested that service be turned off at the 18th Street address. 

7.	In June of 2005, the meter “index” or meter reading at the 18th Street address was 274.  PGW Exhibit 5 at 2.

8.	Ms. Holmes’ account for 18th Street was finalized with an outstanding balance of $440.23, but the gas was still on at the property as the Company did not go on location to physically turn off the gas.  PGW Exhibit 1 at 1.

9.	When Ms. Holmes’ account was finalized in June of 2005, she was also removed from CRP.  See PGW Exhibit 1 at 2; and PGW Exhibit 3 at 4.

10.	From June of 2005 to June of 2006, Ms. Holmes continued to lease the apartment at the 18th Street address.  

11.	In June of 2006, the meter “index” or meter read at the 18th Street address was 727, indicating that gas was being used at the property although the Company no longer had a ratepayer on the record for that address.  See PGW Exhibit 5 at 1.

12.	On June 26, 2006, Respondent’s representatives went to the 18th Street address and left a 72-hour shut-off notice notifying the residents at that address that they needed to apply for service with Respondent or their service would be shut off.  PGW Exhibit 3 at 4. 
 
13.	On June 30, 2006, Ashaki Holmes applied to have the service turned on at the 18th Street address.  During the application process she presented to Respondent her lease dated May 2002, for 3506 N. 18th Street, Apt. C.  Id.  

14.	When the service was placed back on Ms. Holmes’ name, she was assigned a new account number because the old account had been finalized. 

15.	The meter “index” or meter read in July of 2006 was 744.  PGW Exhibit 5 at 1.

16.	On July 19, 2006, Ms. Holmes received a bill for $1,008.09, due August 11, 2006.  This bill represented charges for the period between June 2005 to, and including, July of 2006, and was based on actual meter readings.

17.	There is no indication that Complainant applied for enrollment to CRP when she was assigned the new account in June of 2006.  

18.	Complainant made only 14 payments in four (4) years, June 2002 to June 2006, averaging 2 or 3 payments a year. PGW Exhibit 1 at 4. 

19.	Ms. Holmes moved to her current address in November of 2006.

20.	PGW continued to bill Complainant for service at 18th Street address until October 8, 2007.  PGW Exhibit 2 at 2.

21.	On October 9, 2007, Ms. Holmes filed an informal complaint with the Commission’s Bureau of Consumer Service (BCS), BCS Case No. 2305305.  PGW Exhibit 4.

22.	On December 6, 2007, BCS determined that Complainant was responsible for bills to December of 2006 in the amount of $1,617.05, but was not responsible for $636.37 billed in 2007.  Id.
23.	Upon receipt of the informal determination from BCS, BCS Case No. 2305305, PGW removed from Ms. Holmes’ account all charges from November 16, 2006 to October 8, 2007.  PGW Exhibit 2.

24.	Once PGW removed the charges from November 16, 2006 to October 8, 2007, Complainant was left with a remaining balance of $1,316.22.  Id. at 3.

25.	The final balance in Ms. Holmes’ account is $1,316.22.  Id.

26.	Complainant is no longer a customer of PGW.

27.	Gas heat is not completely turned off by turning down the thermostat to its lowest position.  In order to do that, the pilot for the heater must be switched off.  

28.	PGW Exhibit 1 consists of documents related to Ms. Holmes’ first account with PGW for service 18th Street address.

29.	PGW Exhibit 2 includes a statement of account for the 18th Street address during the period June 16, 2005 to April 23, 2008, and notations regarding contacts between Ms. Holmes and the Company from June 30, 2006 to November 21, 2008.

30.	PGW Exhibit 3 includes notations regarding contacts between the Company and ratepayers for service at the 18th Street address from October 21, 1999 to November 21, 2008.

31.	PGW Exhibit 4 is a copy of BCS decision in BCS Case No. 2305305 dated December 6, 2007.

32.	PGW Exhibit 5 lists monthly actual meter readings for Ms. Holmes’ account at 18th Street address for the period December 14, 2004 to and including August 16, 2006.  It also lists billing dates with respective monthly gas usage in Ccf for the period January 14, 2005 to and including August 16, 2006.

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the Complaint.  66 Pa. C.S. § 332(a); Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In this case Complainant is disputing her gas bills for the period June 2005 to December 2006.  Therefore, the Complainant's burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the complainant has submitted such evidence, the burden of going forward with evidence shifts to the respondent.  If the respondent fails to rebut the complainant’s evidence, then the complainant would prevail.  If the respondent places into the record evidence to rebut the complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

The Commonwealth Court has broadened the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001). The Commonwealth Court held that the Commission’s determination that the complainant must establish certain specific elements in order to make out a prima facie case is too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove her case by circumstantial evidence that the metered usage exceeded actual usage.  This rule protects the complainant from dismissal because of her inability to produce direct proof that the meter malfunctioned.  As noted above, the burden of proof always remains with the complainant and if the utility  presents evidence that is co-equal or greater in weight than the complainant’s, the complainant will not have met her burden of proof.  The Court emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of overbilling.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).

June 2005-June 2006

During her direct testimony, Ms. Holmes testified that she received no bills from Respondent from June 2005 to June of 2006.  When she received a bill in July of 2006, it was for $1,008.09.  She testified that the Company had backbilled her for a year worth of services (June 2005-July 2006).  She disputed the amount of the bill as too high because she had been enrolled in the Company’s CRP program at the time and that her CRP bills had ranged from $26.00 to $65.00 per month.  Furthermore, she stated that the $1,008.09 bill was too high because she was staying at her boyfriend’s house during this period of time and her bill should not have been $100 a month if she was not using gas.  

On cross examination, Ms. Holmes confirmed that during June 2005-June 2006 she still had a lease for the 18th Street address, had not moved out of that residence and in fact had returned there on occasion.   She testified that, while she had turned down the thermostat to its lowest position, she had not turned off the heater at the residence by switching off the pilot.  When questioned whether she had complained to PGW with regard to the missing bills, Ms. Holmes testified that she contacted the Company in order to find out how much she owed as she needed that information to apply for LIHEAP.  Complainant stated that on that occasion she informed PGW about not receiving any bills.  She stated that PGW confirmed it had her correct address on the record and, since it could not explain her not receiving the bills, instructed Ms. Holmes to file a complaint with the post office as she claimed to have experienced problems receiving her mail at the apartment complex.

In Respondent’s direct testimony, Ms. Cromley testified that Complainant enrolled in the Company’s CRP program in December of 2004.  According to Company records, on June 14, 2005, Ms. Holmes requested that service be turned off at the 18th Street address.  Ms. Holmes’ account was finalized with an outstanding balance of $440.23, which the Company later placed in “write-off” status.  PGW Exhibit 1 at 1.  At the time her account was finalized, Ms. Holmes was also in default of her CRP payments.  Id at 2.  Had she continued as a PGW customer, she would have been allowed the opportunity to cure the CRP arrearage.  However, because her account was finalized at her request, she was removed from the CRP program.  Cromley Testimony.  Although PGW finalized Ms. Holmes’ account on June of 2005, it did not physically turn the gas off on location.  Id.

Ms. Cromley admitted that during the period July 2005 to June of 2006, Complainant would not have received a bill from PGW because she had requested the service to be turned off at the 18th Street address.  Respondent has no record of Ms. Holmes calling the Company during this time to complain about not receiving any bills.  PGW Exhibit 3 at 4.  There is also no indication that during that 12-month period she made any payments to her gas account with PGW.  Id.

In June of 2005, the meter “index” or meter read of the gas meter serving the 18th Street address was 274.  The Automatic Meter Read (AMR) module attached to the gas meter continued to report gas usage every month, until June of 2006, as follows:

	Reading date
	Reading
	CCF used

	07/14/2005
	279
	5

	08/15/2005
	284
	5

	09/15/2005
	290
	6

	10/14/2005
	301
	11

	11/15/2005
	335
	34

	12/15/2005
	420
	85

	01/18/2006
	507
	87

	02/16/2006
	579
	72

	03/17/2006
	646
	67

	04/18/2006
	693
	47

	05/17/2006
	710
	17

	06/17/2006
	727
	17

	07/18/2006
	744
	17



PGW Exhibit 5 at 1-2.  On June 26, 2006, Respondent’s representatives went to the address and left a 72-hour shut-off notice notifying the residents at that address that they needed to apply for service with Respondent or their service would be shut-off.  PGW Exhibit 3 at 4.  On June 30, 2006, the Company records show a request made by Ashaki Holmes to turn the service on at the address with the notation “lease date is May 2002.”  Id.  Ms. Holmes’ application for service was filed after the termination notice was posted at the address.  Cromley Testimony.   When the service was turned on she got a new account number because the old account had been finalized.  According to Ms. Cromley, the representative who processed Ms. Holmes’ application would have informed Ms. Holmes that her first bill would reflect charges for gas consumed but not billed during the period June 2005 to June 2006 because, as shown by her May 2002 lease, she had remained in the property during that time.  The July 19, 2006 bill for $1,008.09 was based on actual reads reported by the AMR module and on regular residential rates because Ms. Holmes was no longer receiving the CRP rate.

Regarding Complainant’s claim that the $1,008.09 bill covering a 12-month period was still too high because she and her children were staying at her boyfriend’s place, a comparison of the gas usage at the 18th Street residence for the period June 2004 to June 2006 reveals the following:

	Reading date
	Reading
	CCF used
	Reading Date
	Reading
	CCF used

	12/14/2004
	76
	--
	12/15/2005
	420
	85

	01/14/2005
	172
	96
	01/18/2006
	507
	87

	02/14/2005
	241
	69
	02/16/2006
	579
	72

	03/15/2005
	257
	16
	03/17/2006
	646
	67

	04/14/2005
	262
	5
	04/18/2006
	693
	47

	05/13/2005
	268
	6
	05/17/2006
	710
	17

	06/14/2005
	274
	6
	06/17/2006
	727
	17

	07/14/2005
	279
	5
	07/18/2006
	744
	17

	08/15/2005
	284
	5
	08/16/2006
	755
	11

	09/15/2005
	290
	6
	
	
	

	10/14/2005
	301
	11
	
	
	

	11/15/2005
	335
	34
	
	
	



PGW late-filed Exhibit 5.  Albeit slightly higher, the gas usage for the period January 2006-August 2006 is close to the gas usage for the same period of the previous year (January 2005-August 2005).  Although Ms. Holmes testified that she and her children stayed at her boyfriend’s place, she did not provide a specific time frame or any details regarding the amount of time she spent at her own apartment on 18th Street.  The facts remain that she had access and full control of the premises at the 18th Street address during the period from June 2005 to June 2006, that the Company did not shut off gas service at the 18th Street address in June of 2005, and that Ms. Holmes did not turn the heat off completely at her residence.   Based on the available evidence and the record in this case, I find that Ms. Holmes has failed to carry her burden of proving that the $1,008.09 bill was excessive and incorrect.

July 2006-December 2006

Next, Ms. Holmes disputed her gas bills from July 2006 to December 2006.  She testified that in November of 2006 she moved to her current address in Bristol, PA.  She testified that she moved out of the 18th Street address on October 31, 2006, and that she had requested that PGW terminate the service at that address a week prior to her move.  However, in or around October 2007 she received a shut-off notice for 3506 N. 18th Street, Apt. C, which was forwarded to her new address, 918 Elmhurst Avenue, Bristol, PA 19007.  On October 9, 2007, Ms. Holmes filed an informal complaint with the Commission’s BCS, BCS Case No. 2305305.  On December 6, 2007, BCS determined that Complainant was responsible for billing to December of 2006 in the amount of $1,617.05, but was not responsible for $636.37 billed in 2007.  

First, Ms. Holmes argues that because she moved out of the 18th Street address in October 31, 2006 she should not be responsible for the November and December 2006 bills.  Second, she argues that she should have been enrolled in PGW’s CRP program after she applied to have service in her name in June of 2006.

Ms. Cromley testified that PGW had indeed billed Ms. Holmes for gas service at the 18th Street address until October 2007 because the Company had never received a request for termination of service at that address by Complainant.  On December 10, 2007, PGW received the BCS informal decision in BCS Case No. 2305305, which stated in pertinent part “Customer is responsible for billing to Dec[ember] 2006 in [amount] 1617.05, not responsible for 636.37 billed in 2007.”  PGW Exhibit 4.  Upon receiving the BCS informal decision, PGW removed all 2007 charges from Ms. Holmes’ account.  Cromley Testimony.  The actions that Respondent took to comply with the BCS determination appear in the multiple entries for February 5, 2008 in PGW Exhibit 2 at 2-3.  Once the Respondent removed the charges for 2007, Complainant was left with a remaining balance of $1,316.22.  This is the final balance in Ms. Holmes’ account for 18th Street.  No payments have been made towards that balance.  Ms. Holmes is no longer a customer of PGW.

Ms. Holmes’ final balance of $1,316.22 is less than the $1,617.05 ordered by the BCS.  Id at 3.  Although Ms. Cromley was unable to explain the discrepancy, a closer look at PGW Exhibit 2 reveals that in February 5, 2008, along with all the 2007 charges, PGW also removed $110.28 from the bill issued December 18, 2006 reflecting charges for gas service between November 16, 2006 and December 18, 2006, and $143.64 from the bill issued January 22, 2007 reflecting charges for gas service between December 18, 2006 and January 22, 2007.[footnoteRef:4]  See PGW Exhibit 2 at1 and 3.  In other words, Ms. Holmes was charged for service up until November 16, 2006. [4:   In addition, PGW returned all late payment fees charged to Ms. Holmes’ account up until November 16, 2006.] 


The only charges remaining to be disputed then are those for the period between October 31, 2006, when Ms. Holmes said that she moved out of the 18th Street address, and November 16, 2006.  Ms. Cromley testified that all the charges were returned to Ms. Holmes’ account in compliance with the BCS determination at BCS Case No. 2305305 even though PGW’s records did not indicate that Ms. Holmes had requested termination of service at the 18th Street address after June of 2005, and even though PGW never received a copy of Ms. Holmes new lease for her current residence.

Because PGW acted in full compliance with the BCS decision and Ms. Holmes did not submit any evidence in this case to substantiate her claims that she had contacted PGW to request service termination or that she had indeed moved out of the 18th Street address on October 31, 2006, I find that Complainant has failed to carry her burden of proving that PGW improperly charged her for gas service rendered until November 16, 2006.

Finally, I also find that Ms. Holmes has failed to carry her burden of proof with regard to her claim that PGW failed to enroll her in its CRP program in June of 2006.  Ms. Holmes testified that she applied for enrollment in PGW’s CRP program when she applied to have gas service placed back in her name on June 30, 2006.  She testified that she was familiar with the CRP application process because she had applied for enrollment in CRP at least four (4) times from 2002 to 2006.  She stated that in June of 2006, she had applied for enrollment in the program at Respondent’s district office and had provided the PGW representative with a copy of her lease, her income information and a copy of her Social Security card.  She testified that the PGW representative had assured her that she had provided all the necessary information and that “he was going to enter her in the [CRP] system.”  

When questioned whether she had received a written confirmation of her status in CRP, she replied in the negative but insisted that she had left PGW’s district office certain that she was enrolled in the CRP program.  Other than testifying that she had completed an application and had provided Respondent with a copy of her lease, Social Security card and income information, Ms. Holmes did not produce any evidence to support her contention that she had successfully applied for enrollment to CRP on June 30, 2006.  In view of the fact that a copy of the lease and personal identification documents were also required in order for Ms. Holmes to have service re-initiated in her name at the 18th Street address, her testimony about her enrollment in the CRP in June of 2006 consisted of only assertions.  These assertions, no matter how honest or strong, cannot form the basis of finding in her favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).

Ms. Cromley testified that despite being instructed to apply to CRP on multiple occasions, Ms. Holmes had successfully applied to the program only once, on December 21, 2004.  Her enrollment lasted from December of 2004 to June of 2005 when she was removed from the program because she had requested that her service be terminated.   More importantly, while PGW’s records clearly indicate that Ms. Holmes applied on June 30, 2006 to have the service at 18th Street placed in her name, the Company’s records contain no indication that she applied for CRP enrollment at this or at any other time prior to November of 2006. 

For the reasons stated above, the Complaint of Ashaki Holmes against Philadelphia Gas Works at Docket No. C-2008-2034710 will be dismissed with prejudice for failure to carry the burden of proof.  The bills rendered by Respondent to Complainant were correct as rendered.  Complainant is responsible for paying Respondent the final balance in her account for service at 3506 N. 18th Street, Apt. C, Philadelphia, PA.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

		2.	Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.

		3.	To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.

		4.	A showing that the respondent public utility is responsible or accountable for the problem described in the Complaint must be by a preponderance of the evidence.

		5.	A preponderance of the evidence is accomplished by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

		6.	Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

		7.	Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

		8.	The Complainant has not met her burden of establishing a prima facie case pursuant to Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) and Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).
9.	The bills rendered by Respondent to Complainant were correct as rendered.

10.	Complainant is responsible for paying Respondent the final balance in her account for service at 3506 N. 18th Street, Apt. C, Philadelphia, PA.  

ORDER

THEREFORE,

IT IS ORDERED: 

1. That the complaint of Ashaki Holmes against Philadelphia Gas Works at Docket No. C-2008-2034710 is denied.

2.	That the record at Docket No. C-2008-2034710 is marked closed.



Dated:	July 20, 2009					_____________________________
							Eranda Vero	
							Special Agent
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