BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Thomas Crock						:	
							:
v. :		C-2008-2071881
:
Duquesne Light Company		 		:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


		This Initial Decision dismisses the formal complaint filed with the Pennsylvania Public Utility Commission (“Commission”) by Thomas Crock (“Complainant”) against Duquesne Light Company (“Duquesne Light” or “Respondent”), at Docket No. C‑2008‑2071881, for failure to meet the burden of proof.

HISTORY OF THE PROCEEDING

		Mr. Crock filed his complaint against Duquesne Light on October 24, 2008, alleging that Duquesne Light did not provide required notice before terminating his electric utility service; that Duquesne Light’s customer call center was improperly closed on both Monday, September 15, 2008 and Tuesday, September 16, 2008; and requesting reinstatement of service and reimbursement for damages in the amount of $126.98.  Duquesne Light filed its Answer on November 17, 2008.  Duquesne Light denies Mr. Crock’s allegation that he was not provided required notice of termination and requests that the complaint be dismissed after reasonable investigation and a hearing.    

		A Telephone Hearing Notice was mailed to the parties on February 11, 2009, scheduling an initial telephonic hearing for Tuesday, March 24, 2009 at 10:00 a.m.  A Prehearing Order was issued in this case on February 17, 2009.  Mr. Crock requested a continuance of the initial telephonic hearing and his request was granted.  A Hearing Cancellation/Reschedule Notice was mailed to the parties on March 23, 2009, rescheduling the initial telephonic hearing for Thursday, April 16, 2009.  

            The initial hearing was held as rescheduled.  Mr. Crock appeared pro se and testified on his own behalf.  He did not offer any exhibits at the hearing.  Duquesne Light was represented by Krysia Kubiak, Esquire.  Duquesne Light offered three exhibits, marked Exhibit 1 through and including Exhibit 3, which were admitted into the record.  Duquesne Light presented the testimony of one witness, Marie Tamilia, a regulatory consumer relations specialist with Duquesne Light.  Briefs were not requested in this proceeding.  The record consists of an 83-page transcript and the aforementioned three hearing exhibits.  The record closed by Interim Order Closing the Hearing Record on May 14, 2009.  This matter is now ripe for decision.

FINDINGS OF FACT

		1.	Complainant, Thomas Crock, resides at 65 Barry Street, Pittsburgh, Pennsylvania (Tr. 16).      

		2.	Complainant is a residential electric utility customer of Duquesne Light (Tr. 16).  

		3.	Complainant participates in Duquesne Light’s customer assistance program (CAP Program) (Tr. 37-39; Exhibit 2).  

		4.	On August 12, 2008, Duquesne Light telephoned Complainant and recorded a message on his answering machine requesting that he, Complainant, return the telephone call within three (3) days.  Duquesne Light called because a CAP payment had not been received from Complainant and he had already been sent a 10-day termination notice (Tr. 42; Exhibit 3).

		5.	On August 15, 2008, Complainant telephoned Duquesne Light to verify that a payment had been received by Duquesne Light.  Duquesne Light informed Complainant that a CAP payment in the amount of $41 had been received and also informed him that his next CAP payment was due on August 25, 2008 (Tr. 43-44; Exhibit 3).

		6.	Complainant did not make a CAP payment by August 25, 2008 and Duquesne Light did not receive a CAP payment by that date (Tr. 44; Exhibit 1).

		7.	On September 4, 2008, a second 10-day termination notice was mailed to Complainant because his CAP payment due on August 25, 2008 had not been received (Tr. 44; Exhibit 3).  

		8.	On September 12, 2008, at 9:20 a.m., Duquesne Light telephoned Complainant and requested that he call regarding his account within three days.  Duquesne Light placed the call because it had not yet received a payment from Complainant.  Complainant had not made a payment (Tr. 48-49; Exhibit 3).

		9.	Complainant attempted to telephone Duquesne Light regarding his account on September 15, 2008 and again on September 16, 2008 but he was unable to speak with anyone regarding his account (Tr. 24-25).  

		10.	On September 15, 16 and the morning of September 17, 2008, Duquesne Light’s call center was only fielding calls regarding emergencies and service outages because of severe wind storms on September 14, 2008.  Call volume was extremely high as a result of the damage caused by the wind storms (Tr. 58-65).  

		11.	Duquesne Light advised the Public Utility Commission that it was only fielding emergency calls on September 15, 16 and the morning of September 17, 2008 (Tr. 63).

		12.	Complainant did not attempt to return Duquesne Light’s call of September 12, 2008 any time after September 16, 2008 (Tr. 24-25; Exhibit 3).  

		13.	Duquesne Light did not terminate service to any customers on September 15, 16 and 17, 2008 because of the damage caused by the wind storms and because its call center was not taking calls regarding terminations on those days (Tr. 59).

		14.	On September 18, 2008, at 6:41 p.m., Duquesne Light telephoned Complainant a second time in an effort to speak with him regarding his account because no payment had been received.  The telephone call was not answered by Complainant and no message was left by Duquesne Light (Tr. 50; Exhibit 3).

		 15.	On September 29, 2008, Duquesne Light made a field visit to Complainant’s residence and terminated his electric utility service (Tr. 52; Exhibit 3). 

		16.	On September 30, 2008, Complainant paid $132 to Duquesne Light to restore his electric utility service.  Complainant was required to make two CAP payments of $41 each plus a restoration fee of $50, for a total of $132, in order to restore service.  Complainant telephoned Duquesne Light and verified that the payment had been received (Tr. 57; Exhibit 3).

		17.	Duquesne Light restored Complainant’s electric utility service and Complainant currently receives service (Tr. 31, 57; Exhibit 1).  

		18.	As of the date of the hearing, Complainant has not made any payments to Duquesne Light for electric utility service provided after service was restored (Tr. 30-31; Exhibit 1).  

		19.	Complainant did not dispute the delinquent amounts owed prior to the termination of his service on September 29, 2008 (Tr. 16-33).  

DISCUSSION

		Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Mr. Crock is the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		Mr. Crock’s complaint raises three issues that will be addressed separately in this discussion.  First, Mr. Crock complains that he did not receive proper notice before his electric utility service was terminated on September 29, 2008.  Second, Mr. Crock claims that Duquesne Light’s call center improperly refused to take non-emergency calls on the dates of September 15, 16 and the morning of September 17, 2008.  And lastly, Mr. Crock seeks alleged monetary damages in the amount of $126.98.  

Notice of Termination 

		A public utility may notify a customer and terminate service provided to a customer after notice as provided in Section 1406(b) of the Pennsylvania Public Utility Code (“the Code”), 66 Pa. C.S. §1406(b), for non-payment of an undisputed delinquent amount.  66 Pa. C.S. §1406(a)(1).  Section 1406(b) of the Code provides the requirements for non-Winter termination of utility service.  Section 1406(b) provides, in pertinent part, as follows:
(1)  Prior to terminating service under subsection (a), a public utility:
(i)  Shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination.  The termination notice shall remain effective for 60 days.
(ii)  Shall attempt to contact the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days prior to the scheduled termination.  Phone contact shall be deemed complete upon attempted calls on two separate days to the residence between the hours of 7 a.m. and 9 p.m. if the calls were made at various times each day….                           

(2)  The public utility shall not be required by the commission to take any additional actions prior to termination.  

66 Pa. C.S. §1406(b). 

		Mr. Crock alleges that he did not receive written notice of the scheduled termination as required by 66 Pa. C.S. §1406(b)(1).  He did not dispute Ms. Tamilia’s testimony that on September 12, 2008, at 9:20 a.m., Duquesne Light telephoned his residence and requested that he call regarding his account within three days.  He further did not dispute Ms. Tamilia’s testimony that on September 18, 2008, at 6:41 p.m., Duquesne Light telephoned his residence a second time in an effort to speak with him regarding his account.  His issue, with respect to notice, is simply that he did not receive the required written notice.[footnoteRef:2]  For its part, Duquesne Light contends that written notice was, in fact, mailed to Mr. Crock on September 4, 2008.  Duquesne Light offered the testimony of Ms. Tamilia and Exhibit 3 to establish this fact.   [2:  	Mr. Crock testified that he attempted to telephone Duquesne Light on September 15th and again on September 16, 2008.  Duquesne Light has admitted that its call center was not fielding non-emergency calls on September 15, 16 and the morning of September 17, 2008.  A service issue emanates from these facts, not a Section 1406 notice issue.  See 66 Pa. C.S. Section 1501.  This service issue will be addressed in the second section of this discussion.     ] 


The undersigned concludes that Mr. Crock’s testimony that he did not receive 
written notice of termination from Duquesne Light in September 2008 was not credible.  Consequently, the undersigned further concludes that Mr. Crock was provided proper notice of this non-winter termination pursuant to 66 Pa. C.S. §1406(b)(1) based upon the evidence provided by Duquesne Light.  See Exhibit 3.  Mr. Crock received written notice of the scheduled termination at least ten days prior to the termination and was telephoned on two separate days, September 12th and September 18th, at different times each day between 7 a.m. and 9 p.m.  The actual termination occurred on September 29, 2008, 25 days after Duquesne Light sent the written notice (well within 60 days).  

             Duquesne Light had advised Mr. Crock on August 15, 2008 that his next CAP payment was due on August 25, 2008.  He did not make that August payment.  He knew that he had not made his August 25th payment.  He further knew that he had not made his CAP payment due in September prior to termination of service on September 29, 2008.  

             The portion of Mr. Crock’s complaint alleging improper notice of termination is, therefore, denied for failure to meet the burden of proof.  66 Pa. C.S. §332(a).

Service Issue: Section 1501

	The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.  66 Pa. C.S. §§501, 1501.  The Commission may impose civil penalties upon a utility that is found to be in violation of a statute, regulation or order of the Commission.  66 Pa. C.S. §3301.   

	Section 1501 of the Code, 66 Pa. C.S. §1501, provides, in pertinent part, as follows:
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay….

66 Pa. C.S. §1501.

	There were severe wind storms in Duquesne Light’s service territory on September 14, 2008 that caused widespread outages and generated an extremely high call volume for Duquesne Light’s call center.  Duquesne Light’s call center only accepted emergency telephone calls on September 15, 16 and on the morning of September 17, 2008.  Duquesne Light did not discuss normal account business, such as scheduled terminations, on these three days.  Duquesne Light informed the Commission that it was only fielding emergency calls on the three days mentioned.  Additionally, Duquesne Light did not terminate service to any customers on these three days.  

	Based upon the record evidence, the undersigned concludes that Duquesne Light acted in accordance with Section 1501.  Duquesne Light clearly made an “alteration” to the call center service it typically provides on September 15, 16 and 17, 2008.  This alteration in service was necessary and proper for the accommodation, convenience and safety of its patrons, employees and the public.  The special circumstances caused by the wind storms prompted Duquesne Light’s actions.  By necessity, Duquesne Light’s priority had to be emergency calls.  After two and one half business days, Duquesne Light began fielding non-emergency calls from customers again.  The undersigned concludes that Duquesne Light provided reasonably continuous call center service to its customers in September 2008.  

	Mr. Crock has failed to prove that Duquesne Light violated Section 1501 or any other statute, Commission regulation or Commission order.  66 Pa. C.S. §332(a); 66 Pa. C.S. §1501.   Accordingly, the portion of Mr. Crock’s complaint alleging unreasonable service is denied.        

Monetary Damages

	Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf. Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).  It is well settled that the Commission lacks authority to award damages.  Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).  

	Mr. Crock made a claim for damages in the amount of $126.98 in his complaint.  At the hearing, he conceded that he could not recover monetary damages and no evidence regarding the issue of monetary damages was admitted into the record.

	Complainant’s claim for monetary damages is denied pursuant to Feingold.               
   
CONCLUSIONS OF LAW

		1.	The parties to and subject matter of this complaint proceeding are properly before the Commission.  66 Pa. C.S. §701.

		2.	Complainant, Thomas Crock, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).

		3.	Complainant, Thomas Crock, failed to meet the burden of proof and failed to establish that Respondent, Duquesne Light Company, violated the Public Utility Code, the regulations or any order of the Commission.


ORDER


	THEREFORE,

	IT IS ORDERED:

           	That the formal complaint of Thomas Crock against Duquesne Light Company, at Docket Number C-2008-2071881, is dismissed.	


Dated:  July 29, 2009					                                                       									Mark A. Hoyer 
							Administrative Law Judge








10

C-2008-2071881 THOMAS CROCK  V. DUQUESNE LIGHT COMPANY


THOMAS CROCK
65 BARRY STREET
PITTSBURGH PA 15203
(412) 301-1878

KRYSIA KUBIAK ESQUIRE
DUQUESNE LIGHT COMPANY
411 SEVENTH AVENUE 16-1
PITTSBURGH PA  15219
(412) 393-6505


