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		:
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		:		
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INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


On January 9, 2009, Robert Joe Tropiak (Mr. Tropiak or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (Verizon, the Company, or Respondent) alleging a reliability or quality problem with Verizon’s service.  Specifically, Mr. Tropiak asserted that he was dissatisfied with the Caller ID portion of the Verizon Freedom Essentials package in that numerous callers were not identifiable either by name or telephone number.  He also was dissatisfied with Verizon’s advice concerning using Call Block to avoid “nuisance” calls, as Verizon’s Caller ID service does not identify and display a phone number for the call desired to be blocked.  As relief, Mr. Tropiak requested that Verizon be required to modify its network so that all names and telephone numbers, regardless of the originating network, can be announced and identified.

On February 3, 2009, Verizon filed an Answer which denied the material allegations of the Complaint, and explained that its Commission-approved tariff for Caller ID service sets forth certain circumstances under which the name and telephone number of the incoming call will not be displayed, including calls from customers located in central offices which are not a part of the Company’s Signaling System 7 (SS7).  Verizon further averred that it cannot require other telephone companies and cell phone transmission carriers to subscribe to the Verizon SS7 network and that the requested relief should be denied without a hearing.  It indicated that Caller ID was offered to Complainant with a 60-day Customer Satisfaction Guarantee, and that Complainant had the option of disconnecting the service and receiving a full credit during that period.  Finally, the Company asserted that it had also referred the Complainant to the national “Do Not Call” list so that “nuisance” calls from telemarketers could be halted.  

Verizon did not file New Matter as part of its Answer.

On February 3, 2009, Verizon filed a Preliminary Objection, pursuant to 52 Pa. Code §5.101(a)(4), which contended that Mr. Tropiak’s Complaint should be dismissed without a hearing, due to legal insufficiency.  Specifically, Verizon averred that a hearing on the Complaint would be fruitless because Caller ID was being provided in accordance with a Commission-approved tariff and Verizon cannot require carriers to subscribe to the SS7 network for the purpose of enhancing the value of competitive Caller ID service. 

On February 12, 2009, Mr. Tropiak filed an Answer to Verizon’s Preliminary Objections which reiterated that he was not receiving value for the Caller ID portion of the Verizon Freedom Essentials package and that he had been provided insufficient information about the 60-day service guarantee.[footnoteRef:2]  He averred that despite registration on the “Do Not Call” list, telemarketers have bypassed the Caller ID information and have continued to call.  Finally, Complainant alleged that Verizon had aggressively promoted its SS7 technology and had made network improvements to meet commercial customer requirements, and that it should be required to do the same for its residential customers. [2: 		While Complainant mentioned the service guarantee in his Answer to Preliminary Objections, he did not raise this issue in his Complaint.  At the hearing, Mr. Tropiak clarified, upon request, that his Complaint involved only a request that Verizon modify its SS7 system so that, according to Complainant, all incoming calls (including telemarketing calls) could be identified by name and number.  Tr. 51-53.] 


By Motion Judge Assignment Notice dated February 13, 2009, Verizon’s Preliminary Objection was assigned to me for a ruling.
On February 20, 2009, I issued an Interim Order Denying Preliminary Objection of Verizon Pennsylvania Inc.  I concluded that Complainant had alleged a violation of the Public Utility Code as Commission jurisdiction over the adequacy of competitive services, such as Caller ID service, had been retained pursuant to 66 Pa. C.S. §3019(b)(2).  Furthermore, this alleged service inadequacy must be accepted as true for purposes of ruling on preliminary dismissal of a Complaint.  I ruled that the matter must be set for a hearing on the disputed factual issues, and that the parties would be notified of the day, date and time of the hearing.

By Telephone Hearing Notice dated April 1, 2009, the parties were notified that an Initial Telephonic Hearing was scheduled for Friday, May 1, 2009, at 10:00 a.m.  I was assigned to preside in this matter and render a decision.  A Prehearing Order was subsequently issued to set forth applicable litigation procedures and provide an opportunity for the parties to discuss settlement.

The telephonic hearing was held as scheduled on Friday, May 1, 2009, at 10:00 a.m.  Complainant appeared pro se, testified in his own behalf, and introduced five (5) exhibits (Complainant Exhibits (Exs.) 1-4, 6) which were eventually admitted.[footnoteRef:3]  Verizon, which was represented by Margaret A. Morris, Esquire, presented two witnesses (Doretha Bohler and Timothy Wagner) and seven (7) exhibits (Verizon Exs. 1 through 7).  At the conclusion of the hearing, the parties indicated that they would file briefs.  Mr. Tropiak had already filed a prehearing document on April 22, 2009 which I treated as Complainant’s Main Brief.  Verizon was instructed to prepare and file its Main Brief and then, if necessary, respond to Mr. Tropiak’s April 22, 2009 Main Brief in its Reply Brief. [3: 	 	Complainant’s Exhibits 2 and 3 were admitted as late-filed exhibits on May 4, 2009, after Mr. Tropiak had verified the source of the information.  Complainant’s Exhibit 5 was renumbered Complainant Exhibit 6, by Order dated May 4, 2009, to avoid confusion with an earlier Complainant Exhibit 5 which had been identified for the record but not admitted.] 


On May 28, 2009, after receipt of the transcript, an Order Establishing a Briefing Schedule was issued which provided a deadline of June 11, 2009, for Verizon’s Main Brief and June 22, 2009, for Reply Briefs if any.  Accordingly, Verizon filed its Main Brief on June 11, 2009, and elected not to file a Reply Brief to Complainant’s Main Brief.  Mr. Tropiak filed his Reply Brief on June 22, 2009.  After receipt of the parties’ briefs, I closed the record for decision writing on June 24, 2009.

The record consists of 132 transcript pages, five (5) Complainant exhibits, and seven (7) Verizon exhibits.  This matter is now ready for a decision.

FINDINGS OF FACT

		1.	Complainant is Robert Joe Tropiak, 182 Phillip Street, Throop, PA, 18512-1329, a residential customer of Verizon Pennsylvania Inc.   Tr. 7, 56.

		2.	Respondent is Verizon Pennsylvania Inc., a local exchange telecommunications company providing services to the public in the Commonwealth of Pennsylvania.  Complainant Ex. 6; Verizon Exs. 2-4. 

		3.	Complainant subscribes to the Verizon Freedom Essentials bundled optional package which includes unlimited local calling, unlimited intraLATA toll, unlimited long distance (provided by Verizon Long Distance), Dial Tone Line with touch-tone, a waiver of certain nonrecurring residence charges, and a choice of up to three optional services.  Complainant has selected Caller ID Service (name and number displayed) as one of the optional services.  Tr. 18, 55-57, 60, 64; Complainant Ex. 6; Verizon Exs. 2, 3. 

		4.	Complainant is not satisfied with the Caller ID service because some incoming calls, including telemarketer calls, cannot be identified in the Caller ID display by name of caller and/or number.  Tr. 11-12; Complainant Exs. 1, 4.

		5.	Complainant has complained to Verizon about Caller ID many times and Verizon has consistently told Complainant that not all calls can be identified if the originating carrier does not subscribe to the Verizon SS7 network.  Tr. 44, 65; Verizon Ex. 5.  

		6.	Verizon has endeavored to assist Complainant in avoiding nuisance calls such as recommending that he place his name on the “Do Not Call” registry and reminding him to sign up with the registry every five (5) years.  Tr. 72-73; Verizon Ex. 5, p. 8.

		7.	Verizon’s tariff concerning Caller ID service states that the service is available only as facilities permit.  The tariff further indicates, with respect to provision of calling identification services, that the following telephone numbers and main listed names will not be displayed or announced: (1) calls from customers who use per-call or subscribe to line blocking; (2) calls from customers located in central offices not a part of the SS7 Signaling System; (3) calls placed through a Bell-Atlantic operator; and (4) calls placed on the Bell Atlantic network using a Bell Atlantic telephone calling card.  Verizon Exs. 2, 3 (pp. 7, 9).

		8.	The Verizon white pages, which is provided to Complainant, states that Caller ID display units will show an out of area message for incoming operator-assisted calls and calls outside specially equipped areas, and a call blocked message when the caller uses blocking.  Verizon Ex. 4, p. 19; Tr. 67-68, 83.  

		9.	Complainant believes that, since the technology to communicate with persons on the moon existed forty (40) years ago, Verizon can easily modify its network so that all incoming calls, regardless of the originating network, can be identified.  Tr. 42; Complainant Ex. 1.

		10.	Complainant has no telecommunications engineering or design experience.  Tr. 21-22, 43.    

		11.	Timothy Wagner, a Verizon national signaling support manager, has over twenty (20) years of experience with Verizon signaling, switching, and data base systems, and provided expert testimony on the SS7 system.  Tr. 91.

		12.	The SS7, which has been deployed in Verizon’s network since the late 1980s, utilizes telephone switch software to translate dialed digits to a common routing identifier known as a point code.  Tr. 93.

		13.	The point code is an industry standard that sets forth basic standards for the handling of traffic so that there is a level playing field and all carriers using SS7 handle their traffic in the same manner.  Tr. 93. 

		14.	The SS7 system identifies an available route prior to setting up the voice trunk for the call.  Included in the signaling portion of the message are such things as the calling party and calling number identification, as well as several other parameters necessary to complete the call over the voice network.  Accordingly, calls placed over the SS7 network include the calling party name and number for the Caller ID display.  Tr. 93-94.

		15.	If the incoming call is placed over a multi-frequency or non-SS7 network, the calling party information could be lost and would then not be available to be displayed.  Verizon is required to pass that message unchanged per industry standards, and has no means to discover the calling party identity.  Tr. 93-94, 98-99.

		16.	If the calling party number is incorrect due to the ability of customer-owned equipment to assert its own calling number, Verizon must pass that message unchanged per industry standards and the Caller ID equipment will show the incorrect number.  Tr. 99.

		17.	There are readily available software programs that mask the true calling party identity, which is a practice known as “spoofing.”  Tr. 100.

		18.	Verizon has no mechanism to compel companies which originate calls to be terminated on Verizon’s network to comply with SS7 messaging protocols or calling party content.  Tr. 99.

		19.	A carrier can subscribe to the SS7 network by entering into an interconnection agreement, subject to Commission approval.  Tr. 96-97.

		20.	Verizon does market SS7 to competing carriers but carriers are not required to purchase it.  Instead, competitors are free to choose their own network design and business plans.  Tr. 101, 105.  Examples of SS7 marketing material targeted to wholesale providers are Complainant Exhibits 2 and 3, which Complainant misunderstood to be offerings of superior SS7 service by Verizon to its end-user business customers.  Tr. 19-20, 25, 110-111.

		21.	The SS7 is not available to either residential or business customers but is available to all telephony providers.  Tr. 94-95, 102.  

		22.	The Caller ID service provided to business and residential retail customers is the same.  Tr. 103.

		23.	Complainant acknowledged that Verizon can do nothing further if a competing carrier refuses to subscribe to the SS7 network.  Tr. 116. 
		  
DISCUSSION

Legal standards

		In accordance with Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), Complainant has the burden of proof herein.  To satisfy this burden, Complainant must demonstrate that Respondent was responsible for the problems alleged in his Complaint through a violation of the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, Complainant has the burden to put forth evidence establishing a prima facie case as to his allegations.  If Complainant establishes a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.[footnoteRef:4]  If Complainant’s evidence is rebutted, the burden of going forward shifts back to Complainant, who must rebut the adverse party’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95. [4: 		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof always ultimately remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001). ] 


Evidence of record

		In support of his Complaint, Mr. Tropiak testified that he was provided optional Caller ID service by Verizon as part of the Freedom Essentials package, but that he was receiving inadequate service because some incoming calls, such as telemarketer calls, could not be identified by name of caller and/or telephone number.  Tr. 11-12, 18; Complainant Ex. 6.  He was informed by Verizon personnel to use Call Block to stop telemarketer calls, but Call Block was no solution because the telemarketer number he wished to block was not displayed for the call.  Tr. 12, 20; Complainant Ex. 1.  Mr. Tropiak provided an exhibit (Complainant Ex. 4) which showed that, from February 20, 2009 through April 16, 2009, he received a total of seventeen (17) incoming calls in which the caller identity and telephone number were not displayed.  Tr. 17-18.  

		Mr. Tropiak contended that, since technology to communicate in space existed forty (40) years ago, then without question Verizon could modify its network through use of “third grade” technology so that all incoming calls could be identified.  When asked to support this contention, Mr. Tropiak responded that the network accommodates commercial customers and that Verizon should be willing to do the same for its residential customers.  He presented some marketing material in which Verizon was purportedly touting the benefits of its SS7 network to businesses.  Complainant Exs. 2-3.  While Mr. Tropiak admitted he had no experience in telecommunications engineering or design, he contended that such experience was not necessary to know that only minor system changes would enable Caller ID to function as intended.  Tr. 19-20, 43.    

		In response to cross-examination, Mr. Tropiak agreed there had been no guarantees by Verizon that all incoming calls could be identified through Caller ID.  Tr. 43-44.

		Verizon presented the testimony of Doretha Bohler, Product Manager for Verizon Residential Services for Verizon Telecom Marketing, and seven (7) sponsored exhibits, and Timothy Wagner, Signalling Support Manager for Verizon Services Organization, in response to Mr. Tropiak’s case.

		Ms. Bohler sponsored Verizon’s informational tariff concerning Complainant’s Caller ID service which states that the service is available only as facilities permit.  The tariff also indicates that the following telephone numbers and main listed names will not be displayed or announced: (1) calls from customers who use per-call or subscribe to line blocking; (2) calls from customers located in central offices not a part of the SS7 Signaling System; (3) calls placed through a Bell-Atlantic operator; and (4) calls placed on the Bell Atlantic network using a Bell Atlantic telephone calling card.  Verizon Exs. 2, 3 (pp. 7, 9).  Ms. Bohler also referenced the Verizon white pages which states that Caller ID display units will show an out of area message for incoming operator-assisted calls and calls outside specially equipped areas, and a call blocked message when the caller uses blocking.  Verizon Ex. 4, p. 19; Tr. 67-68.  She indicated that customers can access the Verizon website for further information about Caller ID or they can go to the Commission website (Verizon Ex. 1).  Tr. 68.

		In addition, Ms. Bohler sponsored a note screen exhibit (Verizon Ex. 5) showing various contacts with Mr. Tropiak concerning Caller ID.  During these contacts, Verizon advised Complainant about Caller ID limitations and made suggestions on avoiding nuisance calls such as placement on the Do Not Call list[footnoteRef:5] (federal and state).  Tr. 72-73.  Ms. Bohler also presented Verizon’s response to Mr. Tropiak’s 2004 Federal Trade Commission (FTC) complaint regarding telemarketing solicitations from Verizon (Verizon Ex. 6).  In the FTC response, Verizon explained that the complained-of calls did not constitute unwanted telephone solicitation due to the existence of a business (customer) relationship with Mr. Tropiak.  However, after Verizon became aware that Complainant did not wish to receive these solicitations, he was placed on Verizon’s internal “do not call” list and has not received further calls of this nature.  Tr. 77-78.   [5: 		Apparently, Mr. Tropiak had placed his name on the “do not call” registry in 2002 but was informed by Verizon that he needed to sign up again every five (5) year.  Tr. 73. ] 


		Finally, Ms. Bohler discussed the prior Bureau of Consumer Services (BCS) investigation regarding the instant Complaint.  Verizon Ex. 7.    

		Mr. Wagner, who has over twenty (20) years of experience with Verizon signaling, switching, and data base systems, provided an overview of the SS7 system and explained how it identifies an available route prior to setting up the voice trunk for the call.  Included in the signaling portion of the message are such things as the calling party and calling number identification and this information is then available for the Caller ID display.  However, if the incoming call is placed over a multi-frequency or non-SS7 network, the calling party information could be lost and then would not be available to be displayed.  Tr. 93-94.  Verizon is required to pass that message unchanged per industry standards, and has no means to discover the calling party identity.  Tr. 98-99.  In addition, if the calling party information is incorrect due to the ability of customer-owned equipment to assert its own calling number, Verizon must pass that information unchanged as per industry standards and the Caller ID number display will then also be incorrect.  Tr. 99.  According to Mr. Wagner, Verizon has no mechanism to compel companies which originate calls to be terminated on Verizon’s network to comply with SS7 messaging protocols or calling party content.  Tr. 99.  

		There are also readily available software programs that mask the true calling party identity, which is a practice known as “spoofing.”  Under these conditions, the true identity of the calling party cannot be guaranteed by Verizon.  Tr. 100.
  
 		Mr. Wagner testified that competing carriers may subscribe to the SS7 network by entering into interconnection agreements, subject to Commission approval, and Verizon has many such agreements to provide reciprocal SS7 messaging and other services.  Tr. 96-97, 105.  These interconnection agreements are formalized and require coordination between the carriers so that the SS7 traffic will be delivered with all the SS7 content in place.  Tr. 105.  If all carriers subscribed to Verizon’s SS7 network, then the calling party and number would be displayed, as desired by Complainant, with certain exceptions (e.g., “spoofing” and use of customer-owned equipment which generates its own calling number).  Tr. 111.  However, Verizon cannot compel other carriers to purchase its product; that purchase is a carrier business decision which is often cost-driven.  Tr. 97, 101, 105.

		According to Mr. Wagner, Verizon does market SS7 to carriers, as indicated in Complainant Exs. 2 and 3, but competitors are free to choose their own network design and business plans.  Tr. 101, 105, 110-111.  The SS7 is not available to either residential or business retail customers.  Tr. 94-95, 102.  Also, the Caller ID service provided to business and residential retail customers is the same.  Tr. 103, 110.

		In rebuttal to Ms. Bohler’s and Mr. Wagner’s testimony, Mr. Tropiak testified that Verizon’s management should, in effect, try harder to promote its SS7 network so that all carriers, through reciprocal agreements, deliver traffic with the SS7 content in place for Caller ID purposes.  Tr. 105.  However, in response to questioning on his rebuttal testimony, Mr. Tropiak agreed that Verizon could do nothing further if a competing carrier refused to subscribe to the Verizon network.  Tr. 116.




Briefing positions

		In his Main Brief, Mr. Tropiak asserted that he had met his burden of proof, pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), through various exhibits of record (Complainant Exs. 1-4 and 6).  Therefore, the requested relief should be granted and Verizon should modify its network so that all names and numbers, regardless of the originating network, can be announced and identified.

		Verizon, on the other hand, contended that Mr. Tropiak had not met his burden of proof and that his Complaint should be dismissed.  It referenced Ms. Bohler’s testimony and exhibits as establishing that Verizon had clearly informed Mr. Tropiak about Caller ID’s limitations.  The Company also referenced Mr. Wagner’s technical explanation that while calls placed over Verizon’s SS7 network include calling party information for the Caller ID display, this information can be lost if the incoming call is placed over a multi-frequency or non-SS7 network and can also be inaccurate.  It asserted that Verizon has no mechanism to compel competing carriers to subscribe to the SS7 network and contended that industry standards require it to deliver the data that is sent without regard to content.  Verizon also responded to Mr. Tropiak’s contentions that the Company was offering SS7 system benefits to business end-users and explained that SS7 was being marketed only to telephony providers, not end-users.  The Caller ID service offered to residential and business end-users is identical, according to Verizon.
 
		Verizon cited to the Telecommunications Act of 1996 (TA-96) which contains several provisions to encourage competition for local telephone service.  See, 47 U.S.C. §§251, 252.  TA-96 specifically requires incumbent local exchange carriers, such as Verizon:  (1) to interconnect their network facilities with the networks of competing telecommunications carriers at any technically feasible point and on just, reasonable and non-discriminatory terms; and (2) to unbundle their services into their constituent network elements and provide those elements upon request to competing telecommunications carriers on just, reasonable and non-discriminatory terms.  47 U.S.C. §§251(c)(2) and (3).  These provisions prohibit Verizon from requiring competing carriers to subscribe to the SS7 network as this decision is left to competitors.  Verizon has no ability to require the carrier to purchase any unbundled element. 
		Mr. Tropiak’s Reply Brief responded to Verizon’s contentions that he had not established the Company’s responsibility for the Caller ID deficiencies.  Essentially, Mr. Tropiak argued that Verizon could, through additional negotiation and with minimal or no expense, enter into interconnection agreements with all competing carriers for subscriptions to Verizon’s SS7 network.  In so doing, Verizon would be providing value to the Caller ID service as calling party information could be displayed as intended.
		
		Verizon elected not to file a Reply Brief to Mr. Tropiak’s Main Brief.

ALJ ruling

		In accordance with Waldron, supra, I must first decide whether Complainant has set forth a prima facie case that Verizon, through a violation of the Public Utility Code or a regulation or Order of the Commission, is responsible for the Caller ID deficiencies noted by Complainant.  Although Caller ID service has been declared competitive, pursuant to 66 Pa. C.S. §3013(c), the Commission’s regulatory authority over service adequacy with respect to competitive services has been retained under 66 Pa. C.S. §3019(b)(2).

		Mr. Tropiak testified that his Caller ID service was inadequate because not all incoming call information was displayed, and he introduced a call log showing seventeen (17) unidentified calls in an eight-week period.  He admitted, in response to questioning, that Verizon had never guaranteed the identification of all incoming calls through Caller ID.  However, Mr. Tropiak contended that only “third grade” technology was required to modify the system so that Verizon’s Caller ID service could identify incoming calls as intended.  He acknowledged a lack of experience in telecommunications engineering and design, but claimed that such experience was not necessary to know that only minor adjustments were required.  When questioned about support for this claim, he referenced Verizon’s marketing material provided to wholesalers and interpreted that information as showing Verizon’s favoritism to business end-user customers (i.e., Verizon is willing to modify its SS7 system to benefit business end-users but not residential end-users).  Complainant also contended that an easy solution was “self-evident” because the technology to communicate in space has been available for forty (40) years and therefore, the technology to fix Caller ID must be simple (i.e., “third grade”) by comparison.

		I have considered Complainant’s evidence and conclude that he has not established a prima facie case concerning Caller ID service inadequacy due to Verizon’s alleged failure to make minor adjustments in its SS7 system for its residential customers.  The Verizon SS7 marketing materials introduced by Complainant to establish business customer favoritism (Complainant Exs. 2, 3) are clearly targeted to wholesale providers, not end-users such as business and residence retail customers.  Also, these documents do not establish that the SS7 system can be modified so as to permit caller identification when the originating carrier does not subscribe to SS7.  Mr. Tropiak’s only other “evidence” is really argument based upon the alleged “self-evident” complexity of telecommunications in space and the intuitively less complex Caller ID technology, but this argument must have a factual basis in the record.  There is simply no factual support for the conclusion sought by Complainant that Caller ID could identify all callers if Verizon simply made minor adjustments to its facilities.  

		Since Complainant failed to establish a prima facie case, the burden of going forward with the evidence does not shift to Verizon and Mr. Tropiak’s complaint based upon Verizon’s alleged failure to provide adequate Caller ID service must be denied.  Waldron, supra.   

		Even if Complainant had established a prima facie case of Caller ID service inadequacy due to inability to identify all callers, Verizon has presented more than sufficient evidence to rebut any prima facie case through the previously-described testimony of Mr. Wagner.  Moreover, Mr. Tropiak admitted in rebuttal that Verizon was powerless to do anything if the originating carrier declined to subscribe to the SS7 network and therefore, Complainant cannot be found to have refuted Mr. Wagner’s expert testimony.  

		Mr. Tropiak’s final contention on Caller ID service inadequacy was that Verizon should, through additional negotiation effort and with minimal or no expense, enter into interconnection agreements with all competing carriers for subscriptions to Verizon’s SS7 network.  However, as pointed out in Verizon’s brief, the Company is prohibited by federal law (47 U.S.C. §§251(c)(2) and (3)) from requiring competitors to subscribe to the SS7 network as this decision is left to competitors. Verizon has no ability to force carriers into interconnection agreements for this purpose, and the Commission clearly has no authority to compel Verizon to violate federal law.  Verizon must deliver other carriers’ traffic unchanged, even if those calls fail to contain identifying information.    

		Mr. Tropiak arguably has set forth a prima facie case that Verizon provided incomplete or misleading information, in violation of 66 Pa. C.S.§1501, when it advised Complainant to use Call Block for nuisance calls.  However, to the extent a prima facie case was established, the prima facie case was rebutted through the testimony of Ms. Bohler and her sponsored exhibits.  This evidence established that Mr. Tropiak was not misled, either through communications with Verizon staff or by tariffs or printed material, about the ability of Caller ID to display all incoming numbers for potential future call blocking purposes.

		Since Complainant has not met his burden of proof that Verizon provided inadequate Caller ID service or misleading information, the Complaint will be dismissed. 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§102, 701, 1501, 3019(b)(2).

		2.	Complainant has the burden of proving that he is entitled to the relief requested from the Commission.  66 Pa. C.S. §332(a)

		3.	To satisfy this burden, Complainant must demonstrate that Respondent is responsible for the problems alleged in his Complaint through a violation of the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).

		4.	Verizon is prohibited from requiring competing carriers to subscribe to its SS7 network as this decision is left to competitors under federal law.  47 U.S.C. §§251(c)(2) and (3).

		5.	Since Complainant has failed to establish Verizon’s responsibility for alleged service deficiencies, he has failed to meet his burden of proof and the Complaint is properly dismissed.  66 Pa. C.S. §§332(a), 701.

ORDER

		 
		THEREFORE,

IT IS ORDERED:

1.	That the Formal Complaint filed by Robert Joe Tropiak at Docket No.
C-2009-2084046 against Verizon Pennsylvania Inc. is denied. 


Date:	August 17, 2009		______________________________				Kandace F. Melillo
			Administrative Law Judge
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