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HISTORY OF THE PROCEEDINGS


On November 6, 2008, Charles Gallagher, Jr. (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  In the complaint, the Complainant alleged that he has had electric and gas service with the Respondent for 37 years, but that the Respondent transferred it to an individual because of that individual’s call.  He also alleged that he immediately informed the Respondent that he did not request the transfer, that his original account was closed, and that the account could not be reinstated.  He had to give his bank information to start a new budget plan again.  He asked that the Commission investigate the Respondent’s practice.


The Respondent filed an answer to the complaint.  It averred, among other things, that the Complainant’s service was placed in a new applicant’s name within a short period of time, normally three days, and that it placed the service back in the Complainant’s name as soon as it received the Complainant’s confirmation.


On June 18, 2009, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  He testified on his own behalf, and introduced three exhibits into the record.  Tishekia Williams, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced two exhibits into the record.  



The record closed on June 18, 2009.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent and takes electric and gas service at 126 S. Lansdowne Avenue, Lansdowne, PA.  The service has been established since 1972 (N.T. 4, 18).


2.
On October 20, 2008, an individual by the name of Margaret Wilson requested the Respondent to transfer electric and gas service from the Complainant’s name to hers (N.T. 5, 6, 19, 34).


3.
Also, on October 20, 2008, the Respondent removed the Complainant’s name from the account and, on October 21, 2008, put the account in the name of Margaret Wilson.  It wrote a letter asking the Complainant to confirm whether he was moving or whether the service was no longer in his name (N.T. 6; C-1).


4.
On October 24, 2008, the Complainant received the letter dated October 20, 2008.  He immediately called the Respondent and informed it that he was not moving.  The account was placed back in his name also on October 24, 2008 (N.T. 6, 23-25).


5.
On October 25, 2008, the Complainant received a final bill issued on October 21, 2008 (N.T. 6, 11, 14; C-2).


6.
The Respondent’s bill of November 6, 2008 continued to charge him a connection fee of $6.  The Complainant objected to this fee and the Respondent waived it (N.T. 12, 15; C-3).


7.
The Complainant’s electric and gas service has never been interrupted in his house (N.T. 13).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has violated the Commission’s regulations when it has transferred his service to an individual because of that individual’s call, in violation of the Commission’s regulations, 52 Pa. Code §56.16 (relating to Transfer of accounts).


The Respondent testified that on October 20, 2008, when receiving a call from an individual to transfer service from the Complainant to her, it found no reason to delay the transfer.  It then removed the Complainant’s name from, and placed the individual’s name in, the 
account.  It relied on Section 56.37
 of the Commission’s regulations, 52 Pa. Code §56.37.  This section does not deal with transfer of account or information an applicant must provide when the applicant applies for a utility service.  It deals with service provision pending a completion of an applicant’s credit investigation and is a general rule under the heading of Credit and Deposits Standards Policy.



In part, Section 56.16 (relating to Transfer of accounts) of the Commission’s regulations, 52 Pa. Code §56.16, provides:

   (a)  A ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days notice to the utility and a nonratepayer occupant, specifying the date on which it is desired that service be discontinued.  In the absence of a notice, the ratepayer shall be responsible for services rendered.  (Emphasis added)


These provisions are phrased in mandatory, not directory, terms.  They provide that when a customer wishes to have service discontinued, the customer must give a seven-day notice, not only to a utility but also to a non-ratepayer occupant, specifying the date on which the service is to be discontinued.  Without this notice, the ratepayer is responsible for the service rendered.


From this, it appears that not everyone can give a seven-day notice.  A customer, or at least his or her immediate family member, must himself or herself give a seven-day notice.  The Commission’s regulations contemplate an orderly, and not a hasty, change of service holders.  



The Respondent violated 52 Pa. Code §56.16 by changing the name of the Complainant’s account.  It thought Section 56.37 rather than Section 56.16 of the Commission’s regulations applies.  The Respondent apologized to the Complainant for any inconvenience it might have caused.  Here, the inconvenience is that the Complainant had to provide the routing number of his bank and his banking account in order to reestablish a budget billing with the Respondent (N.T. 8, 9, 16, 30).  This inconvenience does not rise to the level of unreasonable service.  It is also noted that only the Complainant’s name was changed for four days, but that his service, in his language, was seamless (N.T. 13).  For these reasons, I will not impose a civil penalty on the Respondent for the violation of 52 Pa. Code §56.16.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 



2.
The Complainant has carried his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:

 

1.
That the complaint of Charles Gallagher, Jr. against PECO Energy Company at Docket No. C-2008-2075240 is sustained.



2.
That the Respondent cease and desist from further violations of the Commission’s regulations, 52 Pa. Code §56.16, and the Public Utility Code, 66 Pa. C.S. §1501.

Date:
          August 4, 2009          


_________________________________ 








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	Section 56.37 (relating to General rule) provides:





   If the investigation and determination of credit status is expected to take or in fact takes longer than 3 business days commencing the date after the application is made, the utility shall provide service pending completion of the investigation.
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