BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Holly Robbins	:
				:
v.					:		C-2008-2078299
		:
PECO Energy Company	:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


HISTORY OF THE PROCEEDING

On or about December 3, 2008, Mrs. Holly Robbins (“Complainants”)[footnoteRef:2] filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”) for billed electric service.  Complainants requested a payment arrangement with PECO for past due, billed electric and gas service and also asked that PECO stop charging a late fee of approximately $400 each month in their formal Complaint.  The Complainants provided additional information about the occupants of their home including their elderly mother that is a stroke victim.  The Complainants acknowledged a substantial balance owed for electric and gas service and alleged that the income of the family has decreased over 20% in the last year.  Complainants have hopes that the family income will increase in the future.   [2:  	Mrs. Robbins is the named person for the PECO bill however, Mr. Robbins lives at the service address and claimed he wrote and followed the status and procedure of the formal Complaint.  Any reference to Complainants refers to both Mr. and Mrs. Robbins.] 


On or about December 31, 2008, Mr. Michael S. Swerling, Esquire, counsel for PECO, filed an Answer denying the allegations that the Complainants are entitled to payment 

arrangement terms.  PECO also raised a New Matter alleging debt owed to other entities other than PECO, Complainant’s history of non-compliance with previous payment arrangements, and Complainants’ failure to make good faith payments during the term of the following medical certificates granted by PECO: August 2005; November 2005; January 2006; and August 2008.  PECO requested that the Complaint be dismissed.  

On January 26, 2009, a Hearing Notice was issued setting the Initial Hearing for Tuesday, April 21, 2009 at 10:00 a.m.  The Hearing Notice noted that Administrative Law Judge (“ALJ”) Jones was to preside over this matter.  

By Prehearing Order dated February 5, 2009, ALJ Jones noted that there was no response filed to the New Matter raised by PECO.  According to Commission regulations the response to New Matter was past due and consequently, the facts in the New Matter may be deemed admitted.  The ALJ also noted Commission statute at 66 Pa.C.S. § 1405(d) is a prohibition against a second or subsequent payment arrangement if the customer has defaulted on a previous payment arrangement.  A possible exception to the statutory prohibition is a change in income.   

		On April 21, 2009, the evidentiary hearing convened as scheduled.  Complainants were present and represented themselves.  Mr. Michael Robbins and Mrs. Holly Robbins were presented as witnesses.  Complainants’ mother was present but did not testify.  Mr. Swerling, Esquire was present as counsel for PECO and was accompanied by Ms. Tishekia Williams, Esquire.  PECO presented one witness, Mr. Charles Thomas.  Complainants did not present any exhibits during the evidentiary hearing but requested to file a late filed exhibit.  PECO presented nine exhibits during the evidentiary hearing.  The following exhibits were marked and all were admitted into the record except PECO Cross Exhibit 2:

1. PECO Exhibit 3, Complainants account payment history;
2. PECO Exhibit 4, Complainants payment agreement history;
3. PECO Exhibit 5, Complainants income history;
4. PECO Exhibit 6, Business entities associated with Complainants;
5. PECO Exhibit 7, Complainants collection history;
6. PECO Exhibit 8, settled payment arrangement of Complainants’ formal complaint;
7. PECO Exhibit 9, Commission’s Bureau of Consumer Services (“BCS”) payment arrangement on Complainants’ informal complaints;
8. PECO Cross Exhibit 1, PECO’s Answer and New Matter; and
9. PECO Cross Exhibit 2, judgments against Complainants in Montgomery County. 


		By facsimile dated April 22, 2009, Complainants submitted a cancelled check payable to PECO in the amount of $609.00.  The document was marked and identified as Robbins Exhibit 1.  By facsimile dated April 24, 2009, PECO submitted a revision to PECO Exhibit 3 and identified the modified exhibit as Revised PECO Exhibit 3.  Revised PECO Exhibit 3 acknowledged payment from the Complainants in the amount of $609.00 received on April 15, 2009.  Both Revised PECO Exhibit 3 and Robbins Exhibit 1 were admitted into the record by Order dated April 28, 2009.  The evidentiary hearing generated 114 pages of testimony in transcript and eight PECO exhibits.  

		By Order dated April 28, 2009, the ALJ closed the evidentiary record.  The Commission received the transcript on or about May 28, 2009.  The record for the proceeding was closed on May 28, 2009 when the transcript was received.  This matter is ripe for decision.

FINDINGS OF FACT

1. Complainants reside at 437 Hidden River Road, Narbeth, Pennsylvania (“Service Address”) where they receive electric and gas services from PECO.  Tr. 8, 56, Revised PECO Exhibit 3.

2. Eight persons reside at the Service Address: Mr. Robbins, Mrs. Robbins, Complainants’ mother, a 21 year-old adult child, a 17 year-old child, a 14 year-old child, a 6 year-old child and a 5 year-old child.  Tr. 8-9.


3. Complainants admit that they have had a payment arrangement before with PECO that is no longer in effect.  Tr. 9.

4. Complainants admit that they had a change in income because of the deteriorating economic conditions causing an alleged 25% negative difference in income between 2007 and 2008.  Tr. 9-10.

5. Mr. Robbin’s gross income was about $150,000 in 2007 and about $122,000 in 2008.  Tr. 10.

6. The household income is made up of the husband’s commission income in sales and the Complainants’ mother’s fixed income from Social Security disability.  Tr. 10. 

7. Complainants’ mother, Ms. Myerson, was a stroke victim in 1999.  Tr. 11-12.

8. PECO does not dispute that there was a medical certification signed March 25, 2009 for electric service to the Service Address.  Tr. 13.

9. Complainants admitted that they gave statements over the telephone to PECO representatives of income and expenses but alleged that if the Company were truly diligent, they would have requested written documentation of income and expenses.  Tr. 15.

10. Complainants have every intention of paying for the electric and gas services used but request a payment arrangement that is a reasonable amount per month.  Complainants suggested a payment arrangement of $200 per month plus current bills and did not have a suggested down payment amount that he could pay.  Tr. 16, 34.

11. Mr. Robbins stated that it is hard to determine whether his income will change in 2009.  Mr. Robbins stated further that he has a base commission which is gross monthly income from $7,000 to $9,000 per month.  Tr. 16-18.
12. Mr. Robbins stated that he is working on a lot of new business to generate more income.  The household is going to try to generate more income.  Mrs. Robbins will seek employment and the adult child will contribute to the household income.  Tr. 17-18, 31, 46-47.

13. Complainants admit that the payment history for PECO electric and gas services is spotty, that the amount owed is significant and the balance owed is not disputed except the Complainants question the late fees assessed.  Tr. 19.

14. Complainants had more than just one previous payment arrangement with PECO.  Complainants have had payment arrangements in March 2004, July 2004, May 2006, and December 2006.  Tr. 28-29 and PECO Cross Exhibit 1.  

15. Complainants moved into the Service Address on April 10, 2003.  At that time there were eight occupants because Mr. Myerson (Mrs. Myerson’s husband) lived at the address.  The five year-old was not yet born.  Tr. 36.

16. The five year-old was born August 6, 2003.  Thus, the occupancy went from eight to nine at the Service Address.  Tr. 36.

17. Mr. Myerson left the Service Address in December 2006; so the occupancy went from nine to eight in December 2006.  Tr. 37-38, 41.

18. Complainants alleged financial obligation for the Myersons’ health from 2003 to 2006 was a factor for spotty payment for electric and gas services.  Tr. 42-43.

19. The financial obligations for Mr. Myerson have ceased; therefore, the household income has improved from the past.  Tr. 43.

20. Complainants failed to comply with the 2006 payment arrangement because of financial obligations, a disabled mother, a new child, a child on the way and medical therapy not covered by Medicaid or other assistance.  The payment arrangement required payments of over $1,000 per month.  Complainants thought they had to follow the payment arrangement with the exact amount to pay per month.  Tr. 44-45, 48-49, PECO Cross Exhibit 1.
21. Mrs. Myerson’s social security disability income is $487 per month.  Tr. 46.

22. Mr. Charles Thomas is a regulatory assessor at PECO for about ten months.  Prior to being a regulatory assessor Mr. Thomas was a paralegal for PECO.  Mr. Thomas has been employed by PECO for ten years.  Tr. 53.

23. PECO account for the Service Address was established April 11, 2003.  Tr. 56 and Revised PECO Exhibit 3.  

24. Mr. Thomas agrees with Complainants that the payment history is spotty.  There are many missed payments and many late payments.  Tr. 56.

25. PECO received three payments in 2004 for a total amount of $1,200; three payments in 2005; one payment in 2006; five payments in 2007; two payments in 2008; and thus far two payments in 2009.  Tr. 57 and Revised PECO Exhibit 3.

26. The current balance owed is $28,279.10.  Tr. 58, Revised PECO Exhibit 3.[footnoteRef:3] [3:  	This balance includes Complainants’ $609 payment in April 2009.  Mr. Thomas was correct with this figure as it is the most current. ] 


27. Late fees on Complainants’ account are a cumulative charge.  $1,204.72 is attributed to late fees.  Tr. 59.

28. Late fees are calculated at 1 to 1.5% of the total balance when each payment is late, which is failure to pay by the requested due date in the full amount due.  Tr. 59-60.

29. 
Complainants had a payment agreement in March 2004 to pay current bills plus $100 per month on an outstanding balance of $2,360.32.  Tr. 60, PECO Exhibit 4.

30. Complainants entered a payment agreement in July 2004 to pay current bills plus $145.27 per month on a past due balance of $2,486.28.  Tr. 60, PECO Exhibit 4.

31. In May 2006, Complainants received a payment agreement from the BCS to pay monthly $1,301 plus current bill on a past due balance of $14,703.88.  Tr. 60-61, PECO Exhibit 4.

32. In December 2006 Complainants negotiated a payment agreement to pay monthly $393.75 plus current bill on a past due balance of $15,356.07.  Tr. 61, PECO Exhibit 4.

33. Complainants violated all of the abovementioned payment agreements.  Tr. 61.

34. Complainants’ proposal to pay current bills plus $200 monthly would result in about 145 months to pay the outstanding balance.  Tr. 61.

35. 

	Date
	Monthly Income
	# in Household

	07-26-04
	$8,130
	4 adults & 5 children

	12-23-05
	$8,213
	4 adults & 4 children

	01-06-06
	$8,213
	4 adults & 4 children

	01-11-06
	$7,330
	4 adults & 4 children

	03-31-06
	$7,696
	4 adults & 4 children

	04-04-06
	$8,560
	4 adults & 4 children

	10-14-06
	$6,478
	4 adults & 4 children

	11-06-08
	$6,000
	4 adults & 4 children

	11-24-08
	$7,696
	4 adults & 4 children

	03-11-09
	$10,902
	4 adults & 4 children




Tr. 62-64, PECO Exhibit 5.

36. Complainants have several businesses.  Tr. 67, PECO Exhibit 6.

37. Complainants were sent a 10-day termination notice on May 26, 2005 informing them that service could be terminated in 10 days for non-payment.  Tr. 69, PECO Exhibit 7.

38. On June 2, 2005 a 72-hr. notice call was made to the Complainants informing them that service could be terminated for non-payment and the amount due was $4,685.84.  Tr. 70, PECO Exhibit 7. 

39. The required payment was not received and the service was terminated on June 16, 2005.  Tr. 70, PECO Exhibit 7.

40. Service was restored on June 16, 2005 because PECO received a completed medical certificate.  Tr. 70, PECO Exhibit 7.

41. Complainant did not make payments during the term of the medical certificate.  Tr. 70.

42. PECO sent a 10-day termination notice on July 21, 2005.  A 72-hr. notice was sent on July 28, 2005 for the past due balance of $5,929.46.  Tr. 70, PECO Exhibit 7.

43. PECO did not receive the desired payment and service was terminated on August 17, 2005.  Tr. 71, PECO Exhibit 7.

44. PECO received a medical certificate on August 17, 2005 and the Company restored service on August 18, 2005.  Tr. 71, PECO Exhibit 7.

45. On November 2, 2005 PECO issued a 10-day termination notice.  On November 9, 2005 PECO issues a 72-hr. termination notice for a past due balance of $7,077.  Tr. 71, PECO Exhibit 7.

46. On November 22, 2005 PECO received a medical certificate which halted termination.  Tr. 71, PECO Exhibit 7.

47. Complainants did not make any payments during the term of the medical certificate.  Tr. 71-72.

48. On April 4, 2006, Complainants filed a case with BCS to stop termination of service by PECO.  Tr. 72, PECO Exhibit 7.

49. BCS granted a payment agreement in response to the Complainants’ informal complaint opened April 4, 2006.  This BCS decision was rendered a decision on May 15, 2006.  The terms of the agreement were to pay a regular monthly budget amount of $708 plus $1,301 toward a past due balance of $15,605.81.  Tr. 79-80, PECO Exhibit 9.

50. Complainants filed a formal complaint on June 28, 2006.  Tr. 72.

51. Complainants reached an accord on the formal complaint and PECO filed a certificate of satisfaction.  The terms of the agreement between PECO and the Complainants were:  (1) payment of $300 on September 14, 2006; (2) payment of $3,000 no later than October 5, 2006 as a security deposit; (3) once PECO received the security deposit, a required deposit on the account of $1,236 would be canceled; and (4) $400 per month toward past due balance plus current billed amount.  Tr. 73-74.

52. Complainants did not pay $300 when due and Complainants paid $2,300 on October 9, 2006 (not $3,000 on October 5, 2006 as agreed).  Tr. 74.

53. PECO received the closing papers from the Commission for the settlement in November 30, 2006.  PECO still placed Complainants on the payment arrangement agreed to expecting monthly payments to comply with the agreement starting January 2007.  Tr. 74-75, PECO Exhibit 7. 

54. Complainants defaulted on the payment agreement on July 24, 2007.  Tr. 75.

55. Complainants have had the following payments returned for insufficient funds:  (1) July 10, 2008 a check for $500; and (2) July 15, 2008 a check for $600.  Tr. 75, Revised PECO Exhibit 3.

56. On August 15, 2008, PECO sent a 10-day termination notice to Complainants.  On August 25, 2008 PECO complete a 72-hr. termination notice phone call for the past due balance of $23,897.75.  Tr. 76, PECO Exhibit 7.

57. Complainants stopped the termination through a medical certificate which PECO received on August 26, 2008.  Tr. 76, PECO Exhibit 7.

58. Complainants did not make payments during the term of the August 2008 medical certificate.  Tr. 76.

59. On October 6, 2008, PECO sent a 10-day termination notice to Complainants and on October 13, 2008, the Company satisfied a 72-hr termination notice for a past due balance of $24,806.96.  Tr.  76, PECO Exhibit 7.

60. Complainants filed an informal complaint with BCS on October 14, 2008 which thwarted termination.  BCS dismissed the complaint on November 11, 2008.  Tr. 76-77, PECO Exhibit 7.

61. On December 2, 2008, PECO sent a 10-day termination notice to Complainants.  Complainants filed the formal Complaint for this proceeding on December 3, 2008.  PECO placed a past due balance of $27,169.09 in hold for collection in response to this Complaint.  Tr.  77, PECO Exhibit 7.



62. On March 3, 2009, PECO sent a 10-day termination notice to Complainants on undisputed charges for service and on March 11, 2009, the Company provided a 72-hr termination notice for undisputed charges in the amount of $784.43.  Tr. 77, PECO Exhibit 7.

63. On March 25, 2009, PECO received a medical certificate to stop the above termination.  Tr. 77-78.

64. Regarding the Complainants’ BCS informal complaint opened October 14, 2008, BCS dismissed the complaint on November 11, 2008 because the Complainants filed a formal Complaint.  Tr. 80, PECO Exhibit 9.   

DISCUSSION

		The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainants satisfied their burden of proof.

		To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Sections 1405(a) and (d) of the Public Utility Code read as follows: 


§ 1405. Payment agreements

   (a) GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 		*	 	*		*
 
   (d) NUMBER OF PAYMENT AGREEMENTS.-- Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer. 
 
66 Pa.C.S. §§ 1405(a) and (d).  Complainants must demonstrate that Respondent either violated these provisions or Complainants are entitled to relief under these provisions.  

		Complainants allege a change in household income as cause for not complying with previous payment arrangements.  Tr.  17-18, 31, 46-47.  The Public Utility Code defines “change in income” as, 

§ 1403.  Definitions

The following words and phrases when used in this chapter shall have the meanings given to them in this section unless the context clearly indicates otherwise:
    
"Change in income." A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.


66 Pa.C.S. § 1403.  While Complainants do not succinctly state it, they imply that they should receive a payment arrangement because their household experienced a decrease in income.

By Complainants own testimony their gross income was about $150,000 in 2007 and $122,000 in 2008 which calculates to $12,500 per month in 2007 and about $10,167 per month in 2008.[footnoteRef:4]  Tr. 10.  For a household size of 8, 200% of the Federal poverty level is $6,168 per month.  Federal Register, Vol. 74, No. 14, January 23, 2009, at 4199-4201.  Pursuant to 66 Pa.C.S. § 1403, a change in income for these purposes would be a change of 20% or more of the household income.  20% of 150,000 is $30,000; consequently, the household income would need to change from 150,000 to 120,000 per year.  Calculated on a monthly basis, 20% of $12,500 is $2,500 ($12,500 x 0.20 = $2,500).  The monthly income would need to decrease from $12,500 to $10,000 ($12,500 - 2,500 = $10,000).   [4:  	$150,000/year x 1year/12 months = $12,500/month; $122,000/year x 1 year/12months=$10,166.66/month.] 


Although I acknowledge that the Complainants’ household income has decreased, the decrease does not result in favorable treatment to the Complainants for a payment agreement. Moreover, I note that these calculations do not include the Social Security Disability monthly income of Mrs. Myerson as a member of the household.  Including Mrs. Myerson’s income would exacerbate the results as unfavorable to the Complainants. Also, the income for 2009 is an increase not a decrease.  Consequently, the 2009 income fails to meet the definition for change in income and Section 1405(d) does not apply to Complainants.  

Complainants do not dispute that they have had previous payment arrangements with which they have not complied.  Pursuant to Sections 1403 and 1405(d) of the Public Utility Code, Complainants fail to meet a change in income and the Commission is statutorily prohibited from ordering the public utility from establishing another payment agreement.  66 Pa.C.S. §§ 1403 and 1405(d).  Complainants request to the Commission for a payment agreement must fail.   

[bookmark: 56.22.]The Commission’s regulations provide guidance regarding the accrual of late payment charges.  Pursuant to Section 56.22 of Title 52 of the Pennsylvania Code, 

§ 56.22. Accrual of late payment charges.
(a)  Every utility subject to this chapter is prohibited from levying or assessing a late charge or penalty on any overdue utility bill, as defined in § 56.21 (relating to payment), in an amount which exceeds 1.5% interest per month on the full unpaid and overdue balance of the bill. These charges are to be calculated on the overdue portions of the bill only. The interest rate, when annualized, may not exceed 18% simple interest per annum. 
(b)  An additional charge or fixed fee designed to recover the cost of a subsequent rebilling may not be charged by a regulated utility. 
(c)  Late payment charges may not be imposed on disputed estimated bills, unless the estimated bill was required because utility personnel were willfully denied access to the affected premises to obtain an actual meter reading.

52 Pa.Code § 56.22.  PECO’s witness testified that late fees are calculated at 1 to 1.5% of the overdue balance.  (Tr. 59-60.)  Complainants did not dispute or rebut this testimony.  Thus, there is nothing in the record that shows PECO violated the Commission’s regulations regarding the late fees charged to Complainants.  

CONCLUSIONS OF LAW

		1.	The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  

		2.	“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa. C.S. § 701.

4. Complainants have not sustained their burden of proof.


ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Mrs. Holly Robbins against PECO Energy Company at Docket No. C-2008-2078299 is dismissed.

	2.	That the Secretary’s Bureau mark this docket closed.


Date: July 30, 2009											
								Angela T. Jones
								Administrative Law Judge
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