BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Oneil J. Allen, Sr.




:








:

      v.






:

C-2009-2095419







:

Philadelphia Gas Works



:

INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On March 12, 2009, Oneil J. Allen, Sr. (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had overbilled him.  He asked that the Respondent explain what exactly was causing his bills to be so high for a family of three adult persons.  



The Respondent filed an answer dated April 3, 2009 to the complaint.  The Respondent alleged, among other things, that the Complainant’s bills were based on actual meter readings.


On June 9, 2009, a hearing was held on the complaint.  The Complainant proceeded unrepresented.  He testified on his own behalf and introduced no exhibit into the record.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of one witness and introduced two exhibits into the record.


The record was closed on June 9, 2009.
FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes service at 1734 N. Marshall Street, Philadelphia, Pennsylvania (N.T. 3; PGW Exhibit 1).


2.
The Complainant lives at this address with his wife and daughter (N.T. 10).


3.
The Complainant’s house is a three-story house which consists of the first, the second, and the third floor, and a basement.  The house is insulated (N.T. 10, 11).


4.
The Complainant’s gas appliances consist of a hot water tank, a kitchen stove, and a heater (N.T. 11).  


5.
The Complainant complained about his bills which were too high:  the December 2008, the January 2009 and the February 2009 bill.  His history of consumption (Daily Average Usage (DAU)) for the years 2006, 2007, 2008 and 2009 is as follows:    
	
	
	CCF DAILY AVERAGE USAGE
	
	

	
	2006
	2007
	2008
	2009

	January
	10.70
	6.75
	9.42
	10.91

	February
	8.10
	9.90
	9.39
	12.00

	December
	4.61
	6.12
	6.44
	


(N.T. 8-10; PGW Exhibit 1).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005). 


In a high bill complaint, a complainant must show by a preponderance of the evidence (1) that the disputed bills are abnormally high when compared to prior usage patterns, and (2) that the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the complainant would prevail.



Also, in Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), the Commission has further stated that the results of the meter test are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt to ascertain the cause of the high bill (the presence of a foreign load or a wire condition), the burden of going forward shifts to the complainant to prove that the meter in question is defective.  If the complainant is unable to marshal direct proof that his or her meter has malfunctioned, he or she can prove his or her case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



Here, the Complainant complained that his December 2008, January 2009 and February 2009 bills were too high.  He seemed to assert that his pattern of usage has not changed.  The occupants of the property and the gas appliances remain unchanged.  He contends that his actual use of gas ought to be low because of the manner in which he uses it.  The thermostat of the heater is set at 69 during the day and at night.  


About the second prong of the test, the disputed bills are abnormally high, the Complainant’s bills for December 2008 (6.44 Ccf) and January 2009 (10.91 Ccf) were not abnormally high because they were in line with his previous bills of comparable period:  December 2007 (6.12 Ccf) and January 2006 (10.70 Ccf).  Only the Complainant’s February 2009 bill (12 Ccf) was abnormally high when compared with the average use of February 2006 (8.10 Ccf), February 2007 (9.90 Ccf) and February 2008 (9.39 Ccf).  See Finding of Fact No. 5.  Therefore, the Complainant’s average use of February 2006, 2007, and 2008 (9.13 Ccf (8.10 + 9.90 + 9.39/3)) should be used as the Complainant’s gas consumption for February 2009, instead of 12 Ccf.


In Christman v. PECO Energy Company, Docket No. F-2008-2026212 (Public Meeting July 23, 2009), a Joint Motion indicated that a utility can rebut a complainant’s prima facie case, if the utility presents, among other things, meter tests and an analysis of the complainant’s potential load.



Here, the Respondent did not present any meter test.  Nor did it make any analysis of the Complainant’s potential load.  It only presented the Complainant’s monthly consumption between April 4, 2005 and June 5, 2009 (PGW Exhibit 1), and a list of its contacts with the Complainant.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has in part carried his burden of proof.


3.
That the Complainant has showed that his February 2009 bill is abnormally high when compared with average previous bills in comparable months.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of at Docket No. C-2009-2095419 is sustained in part.


2.
That the Complainant’s gas consumption for the month of February 2009 is 9.13 Ccf a day.



3.
That the Respondent shall compute the February 2009 bill and apply the then-applicable tariff rates for this bill, and refund or credit the amount of overcharge to the Complainant’s account.
Date:
       August 4, 2009        


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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