BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Linda M. Weber-Davis and Claude M. Davis

:
d/b/a Charlie’s Yellow Cab
:



:
C-2009-2089659


v.
:




:

Black Diamond Cab Company, Inc. 
:

INITIAL DECISION GRANTING PETITION FOR LEAVE TO WITHDRAW
Before

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING
On February 6, 2009, Linda M. Weber-Davis and Claude M. Davis d/b/a Charlie’s Yellow Cab (Complainants) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Black Diamond Cab Company, Inc. (Respondent).  The complaint alleges that the Respondent only operates during limited hours and does not operate on holidays and weekends.  The complaint also asserts that the Respondent identifies itself using another carrier’s name in response to telephonic requests for service.  Finally, the complaint alleges that the Respondent picks up customers at locations outside its authorized service territory.  The complaint requests that the Commission impose civil penalties on the Respondent and suspend its certificate of public convenience.

The Respondent filed an answer to the complaint on February 27, 2009.  The answer admits that the Respondent operates during limited hours and does not operate on holidays and weekends.  The answer also admits that its dispatcher has occasionally answered the telephone incorrectly because several cab companies are dispatched from the same dispatcher.  The answer denies that the Respondent has picked up any customers at locations outside its authorized service territory.  The answer requests that the Commission dismiss the complaint.

By notice dated April 6, 2009, the Commission scheduled a hearing for this matter on May 12, 2009 at 10:00 a.m. in Hearing Room 5, Commonwealth Keystone Building and assigned the case to me.  I issued a prehearing order on April 7, 2009 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements. 

By letter dated May 6, 2009, the Complainants requested that I continue the May 12, 2009 hearing for sixty days so that they could retain counsel.  By letter dated May 7, 2009, the Respondent opposed this request.  In response to the Complainants’ request, I converted the hearing into a telephonic prehearing conference.   



I conducted a telephonic prehearing conference in this case on May 12, 2009 at 10:00 a.m.  Present by telephone were counsel for the Respondent and Claude M. Davis.  At the prehearing conference, I confirmed that the Complainants were a partnership, granted their request for a continuance and advised Mr. Davis that I would not grant any further continuances for the Complainants to retain counsel.  (N.T. 6-7)  The parties agreed to a future hearing date.  (N.T. 9-10)  
By notice dated May 13, 2009, the Commission scheduled this matter for hearing on July 16, 2009 in Hearing Room 2, Commonwealth Keystone Building.  On July 9, 2009, counsel for the Complainants filed an entry of appearance in accordance with the provisions of 52 Pa. Code §1.24(b).
Also on July 9, 2009, counsel for the Complainants filed a praecipe to withdraw complaint alleging that the Complainants were withdrawing their complaint and requesting that the Commission cancel the hearing scheduled for July 16, 2009.  By notice dated July 10, 2009, the Commission cancelled the hearing scheduled for July 16, 2009.  



On July 13, 2009, the Complainants filed a petition for leave to withdraw their February 6, 2009 complaint pursuant to 52 Pa. Code §5.94.  The petition to withdraw asserts that due to the costs of litigating the complaint, the Complaints no longer wish to pursue the matter.  The petition to withdraw alleges that the Respondent does not oppose the petition.  Attached to the petition is a certification by the Respondent stating that it has reviewed the petition for leave to withdraw and does not contest or oppose the petition.  The certification is signed by counsel for the Respondent.




The petition for leave to withdraw is ready for decision. For the reasons set forth below, I will grant the petition for leave to withdraw.

FINDINGS OF FACT



1.
On February 6, 2009, Linda M. Weber-Davis and Claude M. Davis d/b/a Charlie’s Yellow Cab filed a complaint against Black Diamond Cab Company, Inc. 
2.
Black Diamond Cab Company, Inc. filed an answer to the complaint on February 27, 2009. 
3.
On July 13, 2009, Linda M. Weber-Davis and Claude M. Davis d/b/a Charlie’s Yellow Cab filed a petition for leave to withdraw their February 6, 2009 complaint pursuant to 52 Pa. Code §5.94. 
4.
Black Diamond Cab Company, Inc. does not object to the relief requested in the petition to withdraw.
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code §5.94(a) allows withdrawal of pleadings by a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.



Turning first to the Complainants’ petition to withdraw the February 6, 2009 complaint, the petition to withdraw asserts that the Complainants no longer wish to pursue the matter due to the costs of litigation.  The issues raised in the complaint are that the Respondent is picking up customers where it does not have authority; that it does not operate continuously and that it does not answer the telephone properly.  
Turning next to any objections to the withdrawal of the February 6, 2009 complaint, the Complainants allege in their petition to withdraw that the Respondent agrees that the Commission should allow the Complainants to withdraw their complaint.  Attached to the petition is a certification by the Respondent stating that it has reviewed the petition for leave to withdraw and does not contest or oppose the petition to withdraw.  The certification is signed by counsel for the Respondent.  There are no other parties to this proceeding and therefore no objections to the petition to withdraw.
Turning finally to the public interest, the allegations in the February 6, 2009 complaint do not allege facts that would impact the public interest.  Rather, the issues raised by the Complainants in their complaint are, inter alia, that the Respondent does not operate twenty-four hours a day, seven days a week and that the Respondent incorrectly identifies itself when responding to telephonic requests for service.  The Respondent’s answer admits that it does not operate twenty-four hours a day, seven days a week and admits that its dispatcher sometimes incorrectly identifies the Respondent.  

These allegations in the complaint do not allege facts that would impact the public interest.  No public interest would be served by litigating a proceeding under these circumstances.  That being the case, there can be no public interest affected by granting the Complainants’ petition to withdraw.

Having reviewed the petition to withdraw, any objections to the petition and the public interest, I conclude that the petition to withdraw should be granted.  Granting the petition to withdraw will terminate the litigation, saving the parties the costs in time and money they would otherwise incur litigating the case.  Granting the petition to withdraw will not impact the public interest and will conserve administrative hearing resources.  
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3.
In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the petition for leave to withdraw the February 6, 2009 complaint of Linda M. Weber-Davis and Claude M. Davis d/b/a Charlie’s Yellow Cab, filed in this proceeding on July 13, 2009, is granted.

2.
That the complaint of Linda M. Weber-Davis and Claude M. Davis d/b/a Charlie’s Yellow Cab, filed February 6, 2009 in this proceeding, is withdrawn with prejudice.

3.
That the record at Docket No. C-2009-2089659 is marked closed.

Date: July 16, 2009











David A. Salapa







Administrative Law Judge
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