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Application of Black Diamond Cab Company,



    A-2008-2065150
Inc., a Corporation of the Commonwealth of



    A-00122566
Pennsylvania, for an amendment to its common

carrier certificate, which grants the right to

transport, as a common carrier, persons, upon

call or demand, in the borough of Mahanoy

City, Ringtown and Shenandoah, and within an

airline distance of ten statute miles of the limits

of said boroughs, and in the borough of

Frackville, and within an airline distance of

three statute miles of the limits of said borough,

all in Schuylkill County, SO AS TO PERMIT
the transportation of persons upon call or

demand, in the city of Pottsville, and points in

Schuylkill County within an airline distance of

four statute miles of said city.
OPINION AND ORDER

BY THE COMMISSION:


Before us for consideration and disposition are the Exceptions filed by Claude M. Davis and Linda M. Weber-Davis, d/b/a Charlie’s Yellow Cab (Protestant or Charlie’s Cab) on June 1, 2009, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued herein on May 11, 2009.  Black Diamond Cab Company, Inc. (Applicant or Black Diamond) filed Reply Exceptions on June 8, 2009.

History of the Proceedings


The instant Application was filed on September 9, 2008, and published in the Pennsylvania Bulletin on October 11, 2008.  Protests were due by October 27, 2008.  A timely protest was filed on October 21, 2008, by Charlie’s Cab.


A hearing was held on February 11, 2009.  The Applicant was represented by counsel and presented the testimony of two witnesses.  The Protestant was represented by counsel and presented the testimony of seven witnesses.  Neither Party moved any exhibits into the record.  At the hearing, counsel for the Protestant made an oral Motion to Dismiss the Application at the close of the Applicant’s direct case, due to alleged failure to establish need for the service.  The ALJ denied the Motion to Dismiss, on the basis that evidence of need had been introduced.  The ALJ also noted that the entire record must be evaluated to ascertain whether the Applicant’s burden of proof had been met.  I.D. at 4.  At the conclusion of the hearing, both Parties elected to waive the filing of Briefs.  I.D. at 4; Tr. at 149.  The record was closed on March 2, 2009.


In her Initial Decision, ALJ Melillo recommended that the Application be approved and that the Applicant’s existing Certificate be amended to include the additional operating rights requested.  Exceptions and Reply Exceptions to the Initial Decision were filed as noted above.
Discussion



In her Initial Decision, ALJ Melillo reached thirty-two Findings of Fact (I.D. at 5-10) and ten Conclusions of Law Nos.  (I.D. at 22-24).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



We note that any issue we do not specifically address herein has been duly considered and will be denied without further consideration.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).


Initially we note that, at the hearing, the Applicant moved to dismiss the Protest since it was filed prior to the filing of Charlie’s Cab’s Application.  According to the Applicant, as there was no pending application for competing authority at the time that the Protest was filed, Charlie’s Cab lacked standing and its Protest should be dismissed.  Tr. at 9-13.  Charlie’s Cab responded that its application, which was only received later due to the use of first class mail, was not pending and, therefore, standing had been established.  Tr. at 13-17.  


The ALJ, in considering the Parties’ positions, denied the Motion to Dismiss the Protest, due to the slight mailing delay in receipt of the application.  Further, both the [Charlie’s Cab] application and the Protest were received prior to expiration of the protest period.  Therefore, they would have been timely received.  The Protestant’s application is now pending and, therefore, the substantial, direct and immediate criteria for standing have been met.  See, William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (l975); Re Francis M. Bauer et al., 

50 Pa. PUC 825 (1977).  I.D. at 3.  As such, it is appropriate at this time to address the merits of the Protestant’s Exceptions.


The Protestant’s Exceptions consist of two arguments which, when combined, challenge the adequacy of the evidence that was used to establish that there is a public need or demand for the services which the Applicant seeks to provide.  Those services are transportation from Pottsville, the county seat and largest municipality in Schuylkill County, to several other municipalities within Schuylkill County, which the Applicant currently serves.  As noted above, the Protestant does not possess existing authority to render call or demand service in the Commonwealth, but has pending authority, at Docket No. A-2009-2082600, for territory which overlaps the territory sought by the Applicant.  Tr. at 6-7.


In its first Exception, the Protestant objects to the discussion, analysis, and conclusions concerning public demand or need contained in pages 16-18 of the Initial Decision, Finding of Fact No. 14, and Conclusion of Law No. 7.  In its second Exception, the Protestant excepts to Findings of Fact Nos. 12 and 13 of the Initial Decision. 


With regard to the first Exception, the Protestant argues that on pages 16-18 of the Initial Decision, ALJ Melillo discusses the evidence of record concerning public demand or need and concludes that “Black Diamond has established a prima facie case that the proposed service serves a useful public purpose, which is responsive to a public demand or need.” I.D. at 17.  She also concluded that Charlie’s Cab failed to rebut the prima facie case, that several of Charlie’s witnesses “actually supported a need for the exact service sought by the Applicant.”  Exc. No. 1 at 3.


Finding of Fact No. 14, found on page 7 of the Initial Decision, reads as follows:

14.
Several of Charlie’s Cab’s witnesses also supported the need for the call or demand service from Pottsville, as was requested by the Applicant.  For example, Claude M. Davis testified that he contacted Black Diamond on January 19, 2009 for transportation from Mahanoy City to Good Samaritan Hospital in Pottsville, PA.  Black Diamond’s dispatcher informed Mr. Davis that the Company could provide transportation to Pottsville but could not provide return transportation.  Tr. 102, 108-109.  Also, on January 6 or 7, 2009, Linda M. Weber-Davis testified that she contacted Black Diamond about transportation from Shenandoah to Pottsville, PA and return, but was informed by the Company that it could not provide the return transportation.  Tr. 111-113.  Brian Mahon, another witness for Protestant, testified that a taxi service was needed.  Tr. 135.


Conclusion of Law No. 7, found on page 23 of the Initial Decision, reads as follows:

7.
Applicant has sustained its burden of demonstrating that approval of the Application will serve a useful public purpose, responsive to a public demand or need, throughout its requested territory.  52 Pa. Code § 41.14(a).


Finding of Fact No. 12, found on page 7 of the Initial Decision, reads as follows:

12.
Transportation to and from Pottsville is critical to Black Diamond’s ongoing economic viability since the Company averages less than one fare per week at present without providing service form (sic) Pottsville.  Tr. 52.  Existing Service could therefore be jeopardized without the addition of Pottsville to the authorized service area.  Tr. 61.  The demand for service to and from Pottsville is greater than other areas serviced by Black Diamond as Pottsville is the county seat and commercial hub for the county.  The Social Security and welfare offices, county courthouse, and many medical facilities and businesses are located in Pottsville.  Tr. 69, 73-74.


Finding of Fact No. 13, found on page 7 of the Initial Decision, reads as follows:

13.
Schuylkill Transportation Systems (STS), the only other public transportation service in the area, has indicated to Applicant that a call or demand service is needed in Pottsville.  STS is a senior citizen transportation service and, as it has various usage restrictions (e.g., 48-hour notice and age requirements), it not available to all members of the public.  Tr. 90-93.


In its Reply Exceptions, Black Diamond points out the irony in the Protestant making a lack of need argument, while at the same time filing for authority to provide similar services as those sought by Black Diamond throughout Schuylkill County.  Furthermore, the Applicant argues that, since the Protestant wants to provide the services which they are seeking to prevent the Applicant from obtaining, it would be hard for the Protestant to logically deny that there is a need for transportation to and from Pottsville.  With regard to the Protestant’s Exception to Finding of Fact Nos. 12 and 13, the Applicant contends that the ALJ’s findings are supported by competent evidence.


We note that this is not a case where the Applicant is seeking to compete with an already existing carrier, or to provide service to an area where no such service had been provided previously.  Commission records show that the pertinent service, initially provided by Randall Faust, t/a Faust Taxi Service, at Docket No. A-00120700, was cancelled by Commission Order entered January 18, 2007, for failure to maintain evidence of insurance on file with the Commission.  


In her Initial Decision, ALJ Melillo concluded, based upon the record, that the Application should be granted and that the Applicant’s existing certificate should be amended, consistent with the demonstrated public need for call or demand service in the county seat of Pottsville, Schuylkill County.  Furthermore, the ALJ found that Black Diamond had established public need, technical and financial fitness, and safe and legal operations.  Therefore, noted the ALJ, upon compliance with the provisions set forth in the Ordering Paragraphs of the April 29, 2009 Initial Decision, the Applicant should be permitted to commence the authorized service without further delay.  I.D. at 22.  We agree.
Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions filed by the Protestant are not meritorious.  Accordingly, we shall deny the Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by Claude M. Davis and Linda M. Weber-Davis, d/b/a Charlie’s Yellow Cab, to the Initial Decision of ALJ Kandace F. Melillo, issued on May 11, 2009, are denied.


2.
That the Initial Decision of Administrative Law Judge Kandace F. Melillo, is adopted.


3.
That the Application of Black Diamond Cab Company, Inc., at Docket No. A-2008-2065150, be and is hereby approved and that the Certificate issued to the Applicant at Docket No. A-00122566, be amended to include the following rights:
To transport, as a common carrier by motor vehicle, persons, upon call or demand, in the city of Pottsville, and points in Schuylkill County within an airline distance of four statute miles of said city.


4.
That Black Diamond Cab Company, Inc., shall not engage in any transportation granted herein until the following is submitted to the Commission:


a.
A tariff establishing just and reasonable rates.



b.
Form E evidence of insurance.



5.
That Black Diamond Cab Company, Inc. shall comply with all the provisions of the Public Utility Code as now existing or as may be hereafter amended, and with all pertinent regulations of this Commission now in effect, or as may hereafter be prescribed by the Commission.  Failure to comply shall be sufficient cause to suspend, revoke or rescind the rights and privileges conferred herein.


6.
That the authority granted herein, to the extent that it supplements authority now held by or subsequently granted to Black Diamond Cab Company, Inc., shall not be construed as conferring more than one operating right.



7.
That in the event Black Diamond Cab Company, Inc., has not, on or before sixty (60) days from the date of receipt of this Opinion and Order, complied with the requirements set forth above, the Application shall be dismissed without further proceedings.



8.
That Black Diamond Cab Company, Inc. shall not begin operations under the authority granted herein unless and until it has paid any and all outstanding assessments, fees and/or civil penalties.

[image: image1.emf]







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 6, 2009

ORDER ENTERED:  August 11, 2009 
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