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	Joint Application of Cavalier Networks LLC and Elantic Telecom, Inc. for authority to transfer control of Cavalier Networks LLC with and into Elantic Telecom, Inc., and for Cavalier Networks LLC to abandon service as a data only competitive local exchange carrier and competitive access provider in Pennsylvania.

	Docket Nos. 

	Elantic Telecom, Inc.
	A-2009-2111040

	Cavalier Networks LLC
	A-2009-2111038


ORDER

BY THE COMMISSION:


On May 21, 2009, Cavalier Networks LLC (Cavalier) and Elantic Telecom, Inc. (Elantic) (together the Joint Applicants) filed the above-captioned joint application pursuant to Chapter 11 of the Public Utility Code, 66 Pa. C.S. §§ 1102, et seq., seeking approval for a transfer of control whereby Cavalier will merge with and into Elantic, with Cavalier abandoning service and Elantic remaining the surviving company.   


Elantic is a Virginia corporation, with its primary business address at 
1450 E. Parham Road, Richmond, Virginia 23280.  Elantic is certified in Pennsylvania at Docket Nos. A-311102, A-311102F0002, A-311102F0003 and A-311102F0004 to provide facilities-based and resold interexchange toll services (IXC-FB and IXC-R), facilities-based and resold competitive local exchange provider services limited to data services (CLEC-data)  in the service territory of Verizon Pennsylvania Inc., and competitive access provider (CAP) services.  Elantic is a wholly-owned direct subsidiary of Elantic Networks, Inc., which in turn is wholly owned by CavTel Holdings, LLC (CavTel Holdings), a Delaware limited liability company, which is wholly owned by Cavalier Telephone Corporation.  


Cavalier is a Delaware limited liability company with its primary business address at 2134 West Laburnum Avenue, Richmond VA.  Cavalier is a wholly-owned subsidiary of CavTel Holdings.  Cavalier is certified in Pennsylvania at Docket Nos. A‑311345 and A-311345F0002 to provide services as a CAP and CLEC-data in the service territories of Verizon Pennsylvania Inc., Verizon North Inc., and United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania. 


The Joint Applicants propose to merge Cavalier with and into Elantic, with Elantic remaining the surviving company.  Upon completion of the proposed transaction Cavalier will cease to exist and Elantic will assume Cavalier’s operations, thereby expanding the service territories under Elantic’s certificate as a CLEC-data in the Verizon Pennsylvania Inc. to include the service territories of Verizon North Inc. and United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania.  Elantic will incorporate the CLEC-data and CAP service offerings, rates, terms and conditions as filed in the current Cavalier tariffs into the respective Elantic tariffs .  Thus, the former customers of Cavalier will continue to receive the same services that they presently receive at the same tariffed rates.  In addition, customer notification of the reorganization will be provided to Cavalier’s customers prior to consummation of the transaction.  


In this joint application, Elantic and Cavalier aver that the consolidation of the Joint Applicants’ technical and managerial resources will enable Elantic to reduce its operating expenses and realize operational and management efficiencies and other corporate benefits as well as improve operational efficiency.  For the reasons advanced by the Joint Applicants, we conclude that the record provides substantial evidence of affirmative public benefit sufficient to warrant approval of the proposed transaction under City of York v. Pennsylvania Public Utility Commission,  295 A.2d 825 (Pa. 1972); Irwin A. Popowsky v. Pennsylvania Public Utility Commission, 937 A.2d 1040 (Pa. 2007).



The Commission has reviewed its records and finds that Elantic and Cavalier are both current with filing their annual reports.  Elantic and Cavalier have no outstanding fines or assessments and are current with their respective Security Planning and Readiness Self Certification reports.


We shall direct Elantic to revise the proposed CLEC-data local tariff in accordance with the changes noted in Appendix A of this Order.
  Elantic shall thereafter file its Tariff reflecting the requested changes within 60 days of the consummation of the transaction.  The Applicant may file its Tariff electronically, consistent with Commission Rules.
  Copies of the Tariff shall also be served upon the same entities receiving service of the transfer of control request, including the incumbent local exchange carriers.  


To the extent that the proposed CLEC-data local tariff contains rates, the Tariff may become effective on one day’s notice from the date upon which it is filed and served.

We note that the Commission will only approve tariff provisions regarding limitation of liability consistent with law.  The Commission does not have jurisdiction to determine liability or award monetary damages.  Any tariff provisions contained in the 
Tariff regarding limitation of liability found to be inconsistent with any applicable laws, rules and regulations will be deemed inoperative and superseded.  Any claim against the public utility and/or public utility’s customer regarding liability outside the limited scope of the tariff must be filed in court for determination of liability and monetary damages.


Having thus reviewed the joint application concerning the proposed transfer of control of Cavalier to Elantic, we find that the merger of Cavalier with and into Elantic and the abandonment of the CLEC-data and CAP certificates of Cavalier are necessary or proper for the service, accommodation, convenience, or safety of the public, and that the application should be approved; THEREFORE,
IT IS ORDERED:

1. That the Joint Application of Elantic Telecom, Inc. and Cavalier Networks LLC concerning a transfer of control is hereby approved.

2. That a certificate of public convenience be issued to Elantic Telecom, Inc. and Cavalier Networks LLC evidencing our approval of the transfer of control.
3. That the abandonment of service as a Competitive Access Provider and as a Competitive Local Exchange Carrier limited to data by Cavalier Networks LLC is hereby approved. 
4. That within 60 days of the consummation of the transaction Elantic Telecom, Inc. file with this Commission notice of the date of consummation, together, with an original and three copies of its CLEC-data local tariff consistent with the requisite changes noted in Appendix A.  The Joint Applicant is directed to identify any changes made to the proposed tariff that are in addition to the changes noted in Appendix A.  The Joint Applicant shall serve copies of its Tariff on each entity receiving a copy of the original Application.  The tariff may become effective on or after one day’s notice from the date upon which it is filed and served.
· The Joint Applicant shall contact Cyndi Page (717-214-5434; cypage@state.pa.us) of the Commission’s Communications Office to create a link from the Commission’s website to the Applicant’s website.

· If the Applicant does not maintain a website, the Applicant shall contact Cyndi Page to have its tariff added to the Commission's website and to update the tariff upon subsequent approval of supplemental revisions to the tariff.
5. Upon submission of notice as described in Ordering Paragraph No. 4, above, a certificate of public convenience be issued pursuant to 66 Pa. C.S. §1102(a)(2) authorizing the Discontinuance and Abandonment of Competitive Access Provider Services and Competitive Local Exchange Carrier limited to data services  by Cavalier Networks LLC to the Public within the Commonwealth of Pennsylvania, as specified in the Application.  Thereafter, this case can be marked closed.

6. That upon the approval of the tariff revisions outlined in Appendix A, the certificate of public convenience of Elantic Telecom, Inc. be amended reflecting that the company has the authority to furnish services as a Competitive Local Exchange Carrier limited to data services in the Verizon Pennsylvania Inc., Verizon North Inc., and and United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania.
7. That a copy of this Order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Office of Trial Staff, Attorney General’s Bureau of Consumer Protection, Department of Revenue, Bureau of Corporation Tax and Pennsylvania Emergency Management Agency Bureau of 9-1-1 Programs.
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BY THE COMMISSION








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  August 27, 2009
ORDER ENTERED:  August 31, 2009

Elantic Telecom, Inc. Docket No. A-2009-2111040 
Tariff for Competitive Local Exchange Carrier Service
The current tariff contains certain deficiencies that must be addressed by the Applicant.  The Applicant must submit a copy of this Appendix with its revised compliance tariff.  On that copy, please note the page/sheet of the compliance tariff where the required revision is located for each item below.

Tariff deficiencies noted – CLEC Local Tariff 

1. Correct the Title to read: 

COMPANY NAME

COMPETITIVE LOCAL EXCHANGE CARRIER
LIMITED TO DATA SERVICES
Regulations and Schedule of Charges

2. Add the following text to the Title Page after the above: 

· The Company will mirror the exchange area boundaries as stated in the tariffs of Verizon Pennsylvania Inc. Telephone Pa. P.U.C. Nos. 180A, 182, 182A, 185B and 185C; Verizon North Inc. Telephone Pa P.U.C. Nos. 1, 3, 5, and 6; and United Telephone Company of Pennsylvania Pa. d/b/a Embarq Pennsylvania Telephone Pa. P.U.C. No. 27.  

· The Company’s tariff is in concurrence with all applicable State and Federal Laws (including, but not limited to, 52 Pa. Code, 66 Pa. C.S. and the Telecommunications Act of 1934, as amended), and with the Commission’s applicable Rules and Regulations and Orders.  Any provisions contained in this Tariff that are inconsistent with the foregoing mentioned will be deemed inoperative and superseded.

3. All Pages:  Enter issued and effective dates as per ordering paragraph.

4. All Pages:  Add the type of authority to the middle of the header “CLEC  limited to data services.”

5. Missing:  The Company did not provide a page for future revisions, typically labeled “List of Modifications” as per 52 Pa. Code § 53.21(10) and 52 Pa. Code § 53.21.

6. Missing: The Company must add the Local Exchange Calling Areas for its service areas.  Lists of local calling areas by ILEC may be downloaded from our website at http://www.puc.state.pa.us/telecom/telecom_mainapp.aspx
7. Original Page 2, Check Sheet: Update the Check Sheet to reflect changes made in compliance with this order. 

8. Original Pages 3-4, TABLE OF CONTENTS: Update the Table of contents to reflect changes made in compliance with this order.

9. Original Pages 8-12, Section 1.1: Original Pages 7-9, Section 1.0: All defined terms must appear somewhere in the tariff.  Please remove the following terms or indicate to Commission staff where these terms appear in this tariff: “Abbreviated dialing,” “Account Codes,” “Automatic Number Identification,” “Basic Service,” “Call Back/Camp On,” “Conference,” “Dedicated Access,” “Dial pulse,” “Direct Inward Dial,” “DID Trunk,” “Direct Outward Dial,” “DS-1 Panel,” “Dual tone multi-Frequency,” “Duplex Service,” “Gbps,” “Hunting,” “Kbps,” “Last Number Redial,” “Multi-Frequency,” “Multi-Vendor service,” “Two Way,” “Uniform Call Distribution,” “Wavelength Services,” “ANI,” “BNA,” “CIR,” “PIC,” “PVC,” “V&H.”

10. Original Page 13, Section 2.1.1.1: Update reference of “Sprint/United Telephone of Pennsylvania” to “United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania.”
11. Original Page 13, Section 2.1.1.1: Remove and reword “throughout the Commonwealth of Pennsylvania.”  CLEC certification is defined by ILEC territory as noted above.  
12. Original Page16, Section 2.1.5: Revise this sentence for clarification “Customers use of such rights-of-way shall in all respects be subject to the between the Company and such third partied relating thereto, and shall not regulation or restriction.”  

13. Original Pages 18-20, Section 2.3: Remove or revise any portion of this liability section that does not fit within the scope of 52 Pa. Code §69.87 and the Commission Order under Docket No. M-00981209.  See http://www.pabulletin.com/secure/data/vol29/29-17/659.html.

14. Original Page 18, Section 2.3.1: Comply with 52 Pa. Code §69.87 in the last sentence of this section.

15. Original Page 18, Section 2.3.2: Remove this paragraph as it does not comply with 52 Pa. Code §69.87.

16. Original Page 19, Section 2.3.8:  Remove this paragraph as it does not comply with 52 Pa. Code §69.87.

17. Original Page 20, Section 2.2:  Revise the paragraph numbering sequence; currently it is “2.2” and it should be “2.3.”
18. Original Page 20, Sections 2.3.9 and 2.3.10: Remove this paragraph as it does not comply with 52 Pa. Code §69.87.
19. Original Page 20, Section 2.4.1: Item two in this paragraph should read “rate for each full 24-hour period.”  Please revise.

20. Original Page 26, Section 2.5.2.3:  Replace  ADMIN CODE with Pa. Code.
21. Original Page 27, Section 2.5.2.7:  Interest on residential deposits is to be calculated pursuant to 52 Pa. Code § 64.41 (currently equates to 6%).

22. Original Page 27, Section 2.5.2.7:  Replace  ADMIN CODE with Pa. Code.
23. Original Page 28, Section 2.6:  Remove references to terms.  The tariff does not have any term rates listed in the rates section.
24. Original Page 29, Section 2.7.3:  Replace  ADMIN CODE with Pa. Code.Original Page 30, Section 2.7.6:  Remove or revise this section as the Commission does not empower parties to collect their legal fees from other parties.

25. Original Page 30, Section 2.7.8:  Remove this paragraph as it does not comply with 52 Pa. Code §69.87.
26. Original Page 34, Section 2.13:  Remove this section as it is redundant.  See section 5.3.

27. Original Page 34, Section 2.15.2: The correct BCS number is 1-800-692-7380. 

28. Original Page 37, Section 4.2:  Pursuant to our TA-96 Implementation Orders
, a proposed tariff must contain rates.  A designation of ICB is not a rate; however, the company is permitted to negotiate ICB contracts that may contain different rates based on its terms and conditions.

29. Original Page 39, Section 5.1.2.3, Remove references to Section 6.1.2.2 since this Section is not contained in this tariff.
� Regardless of the review process, any tariff provision(s) inconsistent with the provisions of the Code, the TA-96, or our Regulations or Orders will be deemed inoperative and superseded. 


� See Final Rulemaking to Permit Electronic Filing, Docket No. L-00070187, Order Entered May 23, 2008.





� In Re: Implementation of the Telecommunications Act of 1996, Docket No. M-00960799 (Implementation Order: June 3, 1996; and Implementation Reconsideration Order: September 9, 1996); herein TA-96 Implementation Orders.
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