PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held August 27, 2009
Commissioners Present:


James H. Cawley, Chairman


Tyrone J. Christy, Vice Chairman


Kim Pizzingrilli


Wayne E. Gardner

Robert F. Powelson

Ronald Shank







     C-2009-2087300


 v.
PPL Electric Utilities, Inc.
OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Ronald Shank (Complainant) on May 29, 2009, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued May 15, 2009.  Reply Exceptions were filed by PPL Electric Utilities, Inc. (Respondent  or PPL) on June 12, 2009.
Background


The Complaint pertains to electric service to a portion of a multi-unit building with a number of commercial units and one residential unit in New Holland, Lancaster County (the Property).  The Complainant is the sole shareholder of For Sale by Owner Services, Inc. which leases part of the Property from the owners, Henry and Elizabeth Zook (Property Owners or “the Zooks”).  For Sale by Owner Services, Inc. subleases portions of the Property to other tenants, including Dutchland Realty, Inc.  The Complainant is also the sole shareholder of Dutchland Realty, Inc.   Findings of Fact 3, 9, 10, 11, and 12; I.D. at 4.


In December 2007, the pastor of the church, which leased part of the Property, contacted PPL to complain about a high electric bill.  As a result of the complaint, a meeting was held with a representative of PPL and an electrical contractor working for the Property Owners to investigate the high bill.  The Complainant also attended the meeting.  Since foreign wiring was discovered throughout the building, the tenants’ accounts for electric service for the entire building were transferred to the Property Owners until the Property Owners’ electric contractor was able to correct the foreign wiring.  Findings of Fact 14–20, I.D. at 5.  


In April 2008, the electric contractor notified PPL that he corrected the foreign wiring and had his work reviewed by an independent inspector.  PPL provided a  form to the electric contractor which required the electric contractor to state in detail the repairs he made to the property.   PPL also required that the tenants of the property sign the form.  All of the tenants signed the form except the Complainant.  The electric contractor forwarded the form to PPL.  Findings of Fact 21-25,  I.D. at 5-6. 


PPL contacted all of the tenants of the property to verify that the foreign wiring had been corrected and to obtain their consent to transfer the accounts for electric service from the Property Owners back to the tenants.  All of the tenants consented to the transfer except the Complainant.  Findings of Fact 27 and 28, I.D. at 6. 


In July 2008, the representative of PPL and the electric contractor met with the Complainant to tour the property and to show Mr. Shank how and where the electric contractor corrected the wiring.  Mr. Shank still refused to consent to the transfer of his electric account from the property owners.  On July 25, 2008, PPL terminated the service to the portion of the property served under the Complainant’s account.  Findings of Fact 29, 30 and 32, I.D. at 6. 
History of the Proceeding

On January 28, 2009, Mr. Shank filed a Formal Complaint with the Commission against PPL, alleging, inter alia, that there were incorrect charges on his bill and that there is a reliability, safety or quality problem with PPL’s utility service.  He requested “relief” from amounts billed by PPL when no electric service was supplied. He also requested inspections of the Property. 
In a two-page attachment to the Formal Complaint, Mr. Shank averred, inter alia, that that there are still violations of “Act 54” for electric, gas and telephone service in the common areas of the property.
  Mr. Shank alleged that there are other “state code” violations that could place residences and customers in “harms way.”  Mr. Shank also stated that PPL did not notify him when his electric service was restored and the billing for his service after restoration was “improper”.  Complaint at 9-10.
Mr. Shank also attached Exhibit A to his Complaint which, inter alia, contains a copy of a letter dated January 22, 2009, from the Commission’s Bureau of Consumer Services (BCS) regarding Mr. Shank’s informal complaint at BCS No. 2422084.  The BCS letter informs Mr. Shank that, because his informal complaint involved a commercial account, the Commission’s regulations governing residential accounts do not apply.  Therefore,  BCS cannot order PPL to reduce Mr. Shank’s bill or security deposit or require PPL to offer a payment arrangement.  The BCS letter indicates that Formal Complaint forms were enclosed.
PPL filed an Answer and New Matter (PPL Answer) on February 20, 2009, that denied that there were any incorrect charges on Mr. Shank’s bill.  In its Answer, PPL, inter alia, stated that on July 25, 2009, it terminated Mr. Shank’s service due to non-compliance with Act 54 procedures.  PPL submitted that Mr. Shank was notified on April 8, 2008, April 28, 2008, and July 21, 2008, that if he did not sign the form confirming that all foreign wiring had been fixed, he could face termination of service.  On July 3, 2008, a ten-day “Discontinuance of Service” letter was posted on the Complainant’s door advising him that if he did not take service in his name, the service would be terminated.  PPL Answer at 3.
PPL’s Answer alleged that on August 5, 2008, Mr. Shank contacted PPL and requested service for 150 East Main Street.  PPL stated that it requested a security deposit of $620 and an agreement was reached whereby Mr. Shank would pay the security deposit in three installments.  PPL requested that the Commission deny and dismiss the Complaint.  Id. at 4.
On March 5, 2009, the Complainant filed an Answer to PPL’s Answer (Shank Answer).  In addition to the allegations presented in his Complaint, Mr. Shank alleged that space leased by Dutchland Realty was refused service by PPL’s customer service representative.  Mr. Shank also averred that PPL’s customer service representative refused to have a wiring check done to ensure that the wiring was safe and sufficient.  Shank Answer at 2.  Mr. Shank requested that his security deposit be returned.  He also requested that the Commission find that PPL violated the Public Utility Code and Commission Regulations and that PPL should be ordered to award damages to him.  Id. at 3-4.  Attached to Mr. Shank’s Answer are almost ninety pages of documents including photocopies of portions of the International Building Code and International Fire Code as well as photocopies of numerous photographs of the property.
At the hearing held on April 7, 2009, Mr. Shank appeared pro se, testified and sponsored three exhibits that were admitted into the record.  Mr. Shank also called one of the PPL’s witnesses, as on cross.  PPL, which was represented by counsel, presented two witnesses and sponsored four exhibits that were admitted into the record.  The hearing resulted in a transcript of 203 pages.  The record was closed on April 20, 2009.


By Initial Decision issued May 15, 2009, the ALJ denied the Complaint in finding that Mr. Shank failed to meet his burden of proving that PPL violated the Public Utility Code or Commission Regulations.  Mr. Shank filed Exceptions on May 29, 2009.  PPL filed Reply Exceptions on June 12, 2009.
Discussion
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a) (Code).  To satisfy this burden, Complainant must demonstrate that Respondent was responsible for the problems alleged in his Complaint through a violation of the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.   A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainants shifts to PPL.  If the evidence presented by PPL is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant now has to provide some additional evidence to rebut that of PPL.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).



The ALJ made thirty-three Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).


In response to the ALJ’s Initial Decision, the Complainant filed two documents.  The first is entitled “An Appeal of Initial Decision by the Honorable David Salaph” [sic] (Shank Appeal).  Shank Appeal is presented as “Notes” 1-12 which are described as “Findings of Fact of the Complainant.” The second document is entitled “Rebuttal of Exhibit D” (Shank Rebuttal) which, inter alia, contains ten numbered Exceptions to the Initial Decision, 33 numbered comments to the ALJ’s Findings of Fact, and seven numbered comments on the ALJ’s “Discussion”.  We will treat the Shank Appeal and Shank Rebuttal collectively as the Complainant’s Exceptions.


Mr. Shank’s Exception address five different issues: (1) foreign wiring; (2) building code and safety violations; (3) the ALJ’s refusal to admit certain exhibits and to issue subpoenas; (4) incorrect billing; and (5) the denial of electric meters. 
Foreign Wiring


In the Initial Decision, the ALJ concluded that Mr. Shank did not present any evidence to support his allegations that the foreign wiring was not corrected by the Property owner’s contractor.   The ALJ stated:
The Complainant did not present any competent evidence that the Zooks failed to correct the foreign wiring.  The Complainant failed to present any evidence of where the foreign wiring continued to exist.  The Complainant’s evidence consisted only of unsupported assertions.  These assertions, no matter now honest or strong cannot form the basis of a finding in his favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987)  Even pro se complainants must provide relevant and necessary information.  The Complainant in this case proceeded pro se by choice and bore the risk of doing so.  Groch v. Unemployment Comp. Bd. of  Review, 472 A.2d 286 (Pa. Cmwlth 1984); Vann v. Unemployment Comp. Bd. of  Review, 494 A.2d 1081 (Pa. 1985).

I.D. at 14.



In his Exceptions, Mr. Shank continues to allege that foreign wiring still exists and that PPL refused to meet with him and the Property owner’s contractor regarding this allegation.  Shank Rebuttal at 3.  The record in this proceeding contradicts Mr. Shank’s assertion.  PPL employee, Mr. Guilano, testified that, during July 2008, he met with the Property Owner’s electric contractor and Mr. Shank at the Property, to review the changes made to correct the foreign wiring.  The testimony indicates that Mr. Shank was present at the meeting but did not want to participate in the review of the wiring changes.  Tr. at 151-153.  Mr. Guilano also testified that Mr. Shank did not contact him again following the July meeting to investigate foreign wiring. Tr. at 153.  


If Mr. Shank could have shown a single instance of foreign wiring in his electric service during the meeting with Mr. Guilano, PPL would have been required to keep the electric service in the building owner’s name until the foreign wiring was corrected.  66 Pa. C.S. §1529.1.  We find that PPL gave Mr. Shank ample opportunity to demonstrate that foreign wiring continued to exist in his leased space and but he was unable to do so.


We concur with the ALJ that Mr. Shank did not meet his burden of proof that foreign wiring still exists in the space that he leased at the Property.  We note that Mr. Shank did place a floor plan on the record (Complainant’s Cross Examination Exhibit No.1), however, he did not provide evidence that electric consumption was improperly connected to, or recorded through, the electric meter for his account.  Accordingly, Mr. Shank’s Exceptions regarding foreign wiring are denied. 
Building Code and Safety Issues



In his Exceptions, Mr. Shank continues to raise the issue that electric should not have been supplied to an unsafe building.  Shank Rebuttal at 8.  At the hearing, Mr. Shank presented numerous captioned photographs that purported to show unsafe conditions at the building.  Exhibit F of Shank Answer.  During the hearing the ALJ advised Mr. Shank that building and fire codes were not within the Commission’s jurisdiction.  The ALJ stated in his Initial Decision:
I explained to the Complainant that the Commission did not enforce local building or fire codes.  (N.T. 9-11)  Rather, the municipality where the property is located is responsible for enforcing any local building or fire codes that it has enacted.  Similarly, the Commission does not enforce state building or fire codes.  Commonwealth agencies other than the Commission enforce whatever state building or fire codes that exist.  

I.D. at 8.


We concur with the ALJ’s conclusion that the neither the Commission nor PPL has any obligation to enforce building or fire codes.  Our authority in this matter is limited by the Public Utility Code to the adequacy and safety of utility service and facilities at the property.  Accordingly this Exception is denied.
Complainant’s Exhibits and Request for Subpoenas
At the beginning of the April 7, 2009 hearing, Mr. Shank requested that the ALJ issue subpoenas for three witnesses: Michael Gunsener,  a supervisor of building code inspectors for the Pennsylvania Department of Labor and Industry; John Fleece, the electrical contractor employed by the Property Owner; and Stephen Grosh, the Property Owners’ attorney.  Mr. Shank sought the testimony of these witnesses to verify that building code, fire, safety and foreign wiring violations were still present at the property. Tr. at 5-10.  Mr. Shank renewed his request for the subpoenas at the conclusion of the hearing.  Tr. at 196. 



In his Initial Decision, the ALJ explained that he denied the oral request for subpoenas for the following three reasons:

First, while the rule governing issuance of subpoenas at 52 Pa. Code §5.421 does allow for oral motions at hearing, the rule emphasizes the procedures for a written application.  Based on this emphasis, I conclude that an oral request for a subpoena should be made at hearing and granted only when the party requesting the subpoena can demonstrate that information has come to light during the course of the hearing that necessitates subpoenaing an individual and that the information was not known prior to the hearing.  Such is not the case here.
Second, my March 18, 2009 prehearing order directed parties to file a written application for subpoena and serve copies of the application on the parties as well the individuals being subpoenaed so that they would have the opportunity to file written objections to the issuance of the subpoenas pursuant to 52 Pa. Code §5.421.  The Complainant failed to state any sufficient reason for his failure to comply with my prehearing order and file a written application for subpoenas in a timely fashion.  (N.T. 198-199)  Granting the Complainant’s oral request for subpoenas would eliminate the possibility that the individuals being subpoenaed would have notice of the request and the opportunity to object to that request before I issued the subpoenas. 

Finally and most importantly, the information regarding the alleged violation of building and fire codes that the Complainant seeks to elicit from the three witnesses is irrelevant and immaterial.  Neither the Commission nor the Respondent has any obligation to enforce building and fire codes.  The authority to enforce local building and fire codes rests with other entities.  If the Complainant believes that the condition of the property violates building or fire codes, he should pursue those issues with the appropriate entity.

I.D. at 8-9.



In his Exceptions, Mr. Shank argues that he was denied the opportunity to meet his burden of proof because the ALJ refused to allow him to enter exhibits and to call “knowledgeable” persons to testify.  Shank Rebuttal at 7-8. 


We note, that in addition to Paragraph 6 of the Prehearing Order, Mr. Shank was also supplied with a copy of our Regulations that address subpoenas prior to the April 7, 2009 hearing.  The record in this proceeding contains a copy of a letter dated March 11, 2009, and a copy our Regulations at 52 Pa. Code §5.241 that were sent to Mr. Shank by the Office of Administrative Law Judge.


We concur with the ALJ’s decision not to grant Mr. Shank’s oral request at hearing for the ALJ to issue subpoenas for three witnesses.  Mr. Shank sought the testimony of these witnesses to verify that building code, fire, safety and foreign wiring violations were still present at the property. Tr. 5-10.  As discussed supra, the building code, fire and safety issues are outside the Commission’s jurisdiction.  Mr. Shank must address these issues with other agencies.  Consequently, any testimony by these three witness regarding building code, fire and safety violations other than PPL’s service and facilities would not be relevant to this proceeding.


Upon review of the record, we find that Mr. Shank has not demonstrated a need to call an expert witness to support his allegation that foreign wiring still exists.  Mr. Shank had ample opportunity to show PPL’s representative any examples of foreign wiring during the meeting at the Property but failed to present any evidence of foreign wiring during this proceeding.  Absent any evidence whatsoever of foreign wiring, we support the ALJ’s decision to deny Mr. Shank’s oral request for subpoenas.  Accordingly, we deny his Exception. 
Incorrect Billing


In his Complaint, Mr. Shank alleged that he was incorrectly billed by PPL because he was not notified by PPL when service was restored “on or about” January 15, 2009.  He alleged that his service was still in violation of Act 54 (foreign wiring) and that he was billed for the power it takes to run the meter.  Complaint at 8-9.  During the hearing, Mr. Shank requested, inter alia, that the previous bills for himself, Dutchland Realty, Inc., and For Sale by Owner, Inc., be “rectified’ for foreign wiring violations.  Tr. at 96-97. 


In response to Mr. Shank’s request for an adjustment to his bills from PPL, the ALJ stated:
With regard to the request that the Commission order the Respondent to correct the bills of the Complainant, For Sale by Owner Services, Inc. and Dutchland Realty, Inc. that were issued in violation of the Public Utility Code and Commission regulations, the Complainant presented no evidence at the hearing regarding what bills he contended the Respondent issued that violated the Public Utility Code or Commission regulations.  The Complainant has failed to prove by a preponderance of the evidence that the Respondent issued any incorrect bills to the Complainant, For Sale by Owner Services, Inc. or Dutchland Realty, Inc.  To the extent that the Complainant appears to be contending that the Respondent should have transferred the accounts to the Zooks sooner, the Respondent transferred the accounts to the Zooks as soon as it became aware that foreign wiring existed at the property.  

I.D. at 15-16.


In his Exceptions, Mr. Shank alleges he was billed for service during the period of time his service had been terminated and his meter had been removed.  Shank Rebuttal at 2-3.   We have reviewed the entire record in this proceeding and concur with the ALJ that Mr. Shank failed to provide specific evidence of incorrect billing or foreign load.  Moreover, the ALJ correctly concluded that foreign wiring provisions of the Public Utility Code at 66 Pa. C.S. § 1529.1 only apply to a tenant that makes rental payments for a dwelling unit in a residential building.  Mr. Shank did not demonstrate by a preponderance of evidence that he was making rental payments for a dwelling unit at the time the foreign wiring was discovered.  I.D. at 12-14. For all of the reasons presented supra, Mr. Shank’s Exceptions regarding improper billing by PPL are denied. 

Denial of Meters


In his Exceptions Mr. Shank alleges that both residential and commercial areas were denied meters.  Shank Rebuttal at 2.  However, PPL witness, Mr. Guilano, explained that PPL installs a meter following a work request from an electrician and an inspection of the meter base by PPL.  Tr. at 172-173.  Mr. Shank did not provide any evidence that either he or his landlord submitted a work request for new meter installations or that PPL refused to inspect a meter base or install a meter.  Accordingly, this Exception is denied. 
Conclusion
Upon review and consideration of the record of this proceeding and the forgoing discussion, we shall deny the Exceptions of Mr. Shank and adopt the ALJ’s Initial decision; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Ronald Shank are denied.



2.
That the Initial Decision of Administrative Law Judge David A. Salapa, issued May 15, 2009, is adopted.



3.
That the Complaint of Ronald Shank against PPL Electric Utilities, Inc. is dismissed.



4.
That the record at Docket C-2009-2087300 be marked closed.
[image: image1.emf]







BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED:   August 27, 2009

ORDER ENTERED:   August 31, 2009
�	The parties in this proceeding referred to the provisions of Act 54.  The relevant portions of Act 54 pertaining to foreign wiring have been codified at 66 Pa. C.S. § 1529.1. 
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