BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Earl Shoup, Jr. 					:
						:
	v.					:		C-2009-2088954
						:
The Peoples Natural Gas Company              	:
d/b/a Dominion Peoples			: 
						:
Dominion Retail, Inc. 				:
d/b/a Dominion Peoples Plus			:
(Indispensible party)				:
	


INITIAL DECISION SUSTAINING PRELIMINARY OBJECTIONS AND DISMISSING COMPLAINT


Before 
David A. Salapa
Administrative Law Judge


HISTORY OF THE PROCEEDING


On February 9, 2009, Earl L. Shoup, Jr. (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against “Dominion Peoples”.  The Commission served the complaint on The Peoples Natural Gas Company d/b/a Dominion Peoples (Respondent).  

At paragraph 4B of the complaint form requesting the facts of the complaint, the complaint simply states “See attached paper”.  Attached to the complaint form is a one page document.  The document is titled “An open letter to the Pa. Public Utility Commission”.  The document states “Why are you allowing the 3 major Western Pa. gas companies to continue ripping off their gas customers by not forcing them to give said customers the cheapest Gas Supply Cost rate on their bills as soon as it becomes available.  Their current policy is that they continually charge an existing Gas Supply Cost rate unless said customers read or hear about a cheaper rate through the media and are then required to call their particular gas company in order to request that cheaper rate in order to receive such.”  The document further states “I would like a good explanation as to why you people do not force these rip off gas utilities to automatically give the cheaper Gas Supply Cost rate to their customers when they approve it themselves.”    

At paragraph 5 of the complaint form requesting how the complaint should be resolved, the complaint states “I want Dominion Peoples to automatically give me the new cheaper gas supply cost rate as soon as Dominion puts it in effect.  I also want all the gas suppliers to give all Pa. gas customers their cheapest gas supply costs when they put them in effect.”
 
The Respondent filed an answer as well as a motion to join on February 25, 2009.  The answer admits that the Respondent provides service to the Complainant at the address and telephone number set forth in the complaint.  The answer asserts that the Complainant’s gas supplier is Dominion Retail, Inc. d/b/a Dominion Peoples Plus (Dominion Retail), a separate company from the Respondent.  The answer also alleges that the Respondent is not responsible for determining the gas cost rate that the Complainant pays.  The answer requests that the Commission dismiss the complaint. 

The motion to join Dominion Retail states that the complaint objects to how the Complainant’s gas supply charges were calculated.  The motion asserts that the Respondent’s records indicate that Dominion Retail has been the natural gas supplier for the Complainant since at least 2004.  According to the motion, Dominion Retail would have been responsible for determining the gas supply rates charged to the Complainant.  Because Dominion Retail was responsible for calculating these costs, the Respondent asserts that Dominion Retail should be joined in this proceeding as an indispensible third party.  The motion requests that the Commission issue an order joining Dominion Retail as a party to this proceeding.     

By notice dated April 6, 2009, the Commission notified the parties that it had assigned the case to me as motion judge.  Neither the Complainant nor Dominion Retail filed an answer to the Respondent’s motion to join Dominion Retail.  

By order dated April 10, 2009, I denied the Respondent’s motion to join because the motion did not have attached to it a notice, pursuant to 52 Pa. Code §5.103(b), stating that a responsive pleading should be filed within twenty days of service of the motion and because the motion did not have attached to it a certificate of service, pursuant to 52 Pa. Code §1.58, stating that a copy of the motion had been served on each party to the proceeding.  My April 10, 2009 order denied the Respondent’s motion to join without prejudice to the Respondent to file a motion to join that contained the required notice and certificate of service.

On May 11, 2009, the Respondent filed a motion to join Dominion Retail.  The motion alleges that the primary allegation in the complaint involves the natural gas supply charges assessed to the Complainant’s account.  The motion asserts that the Respondent’s records indicate that Dominion Retail has been the natural gas supplier for the Complainant since at least 2004.  According to the motion, Dominion Retail would have been responsible for determining the gas supply rates charged to the Complainant.  Because Dominion Retail was responsible for calculating these costs, the Respondent asserts that it should be joined in this proceeding as an indispensible third party.  The motion requests that the Commission issue an order joining Dominion Retail as a party to this proceeding.   

By notice dated May 20, 2009, the Commission notified the parties that it had assigned the case to me as motion judge.  On May 26, 2009, Dominion Retail filed a letter responding to the Respondent’s motion to join.  The letter states that Dominion Retail does not object to being joined as an indispensible party.  The letter states that Dominion Retail reserves the right to be served with the complaint and answer the complaint.  The Complainant did not file an answer to the Respondent’s motion to join. 

By order dated June 1, 2009, I granted the Respondent’s motion to join Dominion Retail and directed the Secretary’s Bureau to serve a copy of the complaint on Dominion Retail.  By order dated July 16, 2009, I issued a second order granting the Respondent’s motion to join Dominion Retail and directed the Respondent to serve the complaint on Dominion Retail and file a certificate of service with the Secretary’s Bureau.  I also directed that Dominion Retail would have twenty days from the date the Respondent served the complaint to file an answer.

The Respondent served a copy of the complaint on Dominion Retail on July 27, 2009.  On August 5, 2009, Dominion Retail filed an answer to the complaint with new matter and preliminary objections.  Dominion Retail’s answer states that it is a licensed natural gas supplier but not a public utility.  The answer observes that the complaint appears to be requesting relief against Dominion Retail with regard to the prices it charges for natural gas and that the Commission lacks jurisdiction to order such relief against Dominion Retail.  

The new matter asserts that the Complainant became a gas commodity customer of Dominion Retail in November 1997 when he voluntarily enrolled for service and remained a customer without interruption until he cancelled service on February 10, 2009.  Each time the Complainant renewed his contract with Dominion Retail, he received a notice setting forth the price of the natural gas and the term of the agreement.  According to the new matter, the Complainant was free to cancel service with Dominion Retail without penalty.  

Dominion Retail’s preliminary objections assert that the Commission does not regulate the prices Dominion Retail charges for natural gas under private contracts between it and its customers.  The preliminary objections further contend that the Commission has limited jurisdiction over natural gas suppliers and that the complaint does not raise any issues with regard to licensing, bonding or reliability that the Commission does regulate.  Since the complaint only raises the issue of the price the Complainant pays for natural gas, the Commission should dismiss the complaint, according to the preliminary objections. 

By notice dated August 19, 2009, the Commission notified the parties that it had assigned the case to me as motion judge.  Neither the Complainant nor the Respondent has filed an answer to Dominion Retail’s preliminary objections as of the date of this order.

The preliminary objections are ready for decision.  For the reasons set forth below, I will grant the preliminary objections.

FINDINGS OF FACT

		1.	The Complainant in this case is Earl L. Shoup, Jr.
 
		2.	The Respondent in this case is The Peoples Natural Gas Company d/b/a Dominion Peoples.  

		3.	On February 9, 2009, the Complainant filed a complaint with the Commission against “Dominion Peoples”.

		4.	The Respondent filed an answer to the complaint on February 25, 2009. 

		5.	On May 11, 2009, the Respondent filed a motion to join Dominion Retail.

		6.	By order dated July 16, 2009, the Respondent’s motion to join Dominion Retail was granted.
    
		7.	On August 5, 2009, Dominion Retail filed an answer to the complaint with new matter and preliminary objections.
 
8	Neither the Complainant nor the Respondent has filed an answer to Dominion Retail’s preliminary objections 

DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file a preliminary objection asserting lack of Commission jurisdiction.  52 Pa. Code §§5.101(a)(1).  Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994)  A preliminary objection asserting lack of Commission jurisdiction under the Commission’s Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991)  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988)

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988)  The Commission must view the complaint in this case in the light most favorable to the complainant and should dismiss the complaint only if it appears that the complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)

The Commission regulation at 52 Pa. Code §5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.  The regulation at 52 Pa. Code §5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction.  The provision at 52 Pa. Code §5.101(a)(1) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super. 1954) 

Viewing the complaint in this case in the light most favorable to the Complainant, the complaint alleges “Western Pa. gas companies” are not charging their customers the cheapest gas supply cost rate the moment the rate becomes available.  Rather, according to the document, the “gas companies” continue to charge the existing gas supply cost rate unless a customer finds out that a cheaper rate is available and requests the cheaper rate.  The complaint requests that the Commission order “Dominion Peoples” to provide the Complainant with the cheaper gas supply cost rate as soon as “Dominion” puts it into effect.  The complaint also requests that the Commission order all natural gas suppliers to give all gas customers the cheapest gas supply costs when they are put into effect.  

Accepting the facts alleged in the complaint as true for purposes of disposing of the preliminary objections, the preliminary objections contend that the complaint involves a private contract between the Complainant and Dominion Retail as a licensed natural gas supplier as contemplated by 66 Pa. C.S. §2208 and the price that Dominion Retail charges the Complainant for natural gas is a matter of contract between the parties.   According to Dominion Retail, the Commission has no jurisdiction or authority to regulate the prices that natural gas suppliers charge their customers because natural gas suppliers are not public utilities.  I agree.  

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The statute at 66 Pa. C.S. §2202 states that, notwithstanding any other provisions of the Public Utility Code, a natural gas supplier that is not a natural gas distribution company is not a public utility as defined by 66 Pa. C.S. §102 to the extent the natural gas supplier uses the distribution facilities of a natural gas distribution company.  The Commission’s regulations at 52 Pa. Code §§62.72, 62.101 and 62.142 restate this definition of natural gas supplier.  

Furthermore, the Commission has limited authority over natural gas suppliers.  Dominion Retail is a natural gas supplier licensed pursuant to 66 Pa. C.S. §2208(a) and is subject to the Commission’s regulations governing natural gas suppliers.  The statute at 66 Pa. C.S. §2208(e) states that the Commission may forbear from regulating natural gas suppliers beyond licensing, bonding, reliability and consumer services and protections.  A short review of the Commission’s regulations governing natural gas suppliers indicates that the Commission has not extended its authority over natural gas suppliers beyond these limited areas.

The statute at 66 Pa. C.S. §2208 and the Commission’s regulations at 52 Pa. Code §§62.101-62.142 indicate that the Commission regulates natural gas suppliers to a lesser extent than it regulates natural gas distribution companies.  The Commission regulations at 52 Pa. Code §§62.101-62.113 set forth the application process for natural gas suppliers, the reporting and bonding requirements for natural gas suppliers and the circumstances under which a natural gas supplier’s license may be suspended or revoked.

In addition, natural gas suppliers must comply with the standards of conduct set forth in 52 Pa. Code §§62.114 and 62.142.  The standards of conduct at 52 Pa. Code §62.114 require natural gas suppliers to provide accurate information to customers, to notify customers of changes in conditions of service, to maintain confidentiality of a customer’s personal information and to not discriminate in providing service on the basis of race, color, religion, national origin, sex, marital status, age, or receipt of public assistance income.  

The standards of conduct at 52 Pa. Code §62.142 apply to natural gas suppliers that are affiliated with a natural gas distribution company.  These standards basically require a natural gas distribution company to apply its tariffs in a nondiscriminatory manner to both affiliated and non affiliated natural gas suppliers and to not give any preference to an affiliated natural gas supplier.  

The complaint does not assert any facts that would constitute a violation of any of the regulations cited above.  Rather, the complaint only alleges that the “gas companies” do not automatically charge their customers a lower price for natural gas when the “gas companies” obtain the natural gas at a lower price.   

I conclude that as a matter of law, the Commission has no jurisdiction or authority to regulate the prices that natural gas suppliers charge their customers because natural gas suppliers are not public utilities.  I also conclude that as a matter of law, the Commission has no jurisdiction or authority to regulate the prices that natural gas suppliers charge their customers because the Commission has exercised its discretion pursuant to 66 Pa. C.S. §2208(e) to forbear from extending its regulation of natural gas suppliers beyond licensing, bonding, reliability and certain consumer services and protections.  I further conclude that as a matter of law, the complaint fails to assert that Dominion Retail violated any of the Commission’s regulations governing natural gas suppliers.        

Accepting as true all the facts alleged in the complaint, the Complainant is not entitled to relief as a matter of law.  There is no factual dispute that the Complainant’s complaint arises from the prices he was charged for natural gas pursuant to his contracts with Dominion Retail.  There is no factual dispute that Dominion Retail is a natural gas supplier as opposed to a public utility.  Since there are no factual disputes with regard to these issues, there is no need for a hearing on these issues.

I will now address the complaint with regard to the Respondent.  In its new matter, Dominion Retail asserts that the Complainant became a gas commodity customer of Dominion Retail in November 1997 when he voluntarily enrolled for service and remained a customer without interruption until he cancelled service on February 10, 2009.  The new matter further states that each time the Complainant renewed his contract with Dominion Retail, he received a notice setting forth the price of the natural gas and the term of the agreement.  These statements by Dominion Retail in its new matter are admissions that it, not the Respondent was responsible for setting the prices for natural gas that were charged to the Complainant.  Since Dominion Retail admits that it was responsible for setting the prices for natural gas that were charged to the Complainant, the complaint against the Respondent regarding the prices the Complainant paid for natural gas is moot.  

Because the Commission has no jurisdiction or authority to regulate the prices that natural gas suppliers charge their customers and because the complaint fails to assert that Dominion Retail violated any of the Commission’s regulations governing natural gas suppliers, I will dismiss the complaint against Dominion Retail with prejudice.  Because the complaint against the Respondent regarding the prices the Complainant paid for natural gas is moot, I will also dismiss the complaint against the Respondent with prejudice. 
 
CONCLUSIONS OF LAW

		1.	The Commission has no jurisdiction to regulate the prices that Dominion Retail charged the Complainant for natural gas
.
		2.	Dominion Retail is not a public utility.

		3.	The Respondent was not responsible for establishing the prices that the Complainant paid for natural gas.

		4.	It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2009-2088954 is dismissed with prejudice.




ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections filed by Dominion Retail, Inc. d/b/a Dominion Peoples Plus at Docket No. C-2009-2088954 are sustained.

		2.	That the complaint of Earl L. Shoup, Jr. filed at Docket No. C-2009-2088954 against Dominion Retail, Inc. d/b/a Dominion Peoples Plus is dismissed with prejudice for lack of jurisdiction.

		3.	That the complaint of Earl L. Shoup, Jr. filed at Docket No. C-2009-2088954 against The Peoples Natural Gas Company d/b/a Dominion Peoples is dismissed with prejudice as moot.

		4.	That the record at Docket No. C-2009-2088954 is marked closed.



Date:  August 21, 2009		
		David A. Salapa
		Administrative Law Judge
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