BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael Kuziak					:	
							:
v. :		C-2009-2091820
:
PPL Electric Utilities Corporation	 		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


This decision dismisses a complaint Michael Kuziak (“Complainant”) filed on February 4, 2009 with the Pennsylvania Public Utility Commission (“Commission”) concerning a commercial electric service account with PPL Electric Utilities Corporation (“Respondent” or “PPL”).  Complainant alleged Respondent’s bills contained incorrect charges.  Specifically, Complainant alleged Respondent charged for three-phase electrical service when there was only single-phase available in the building.  Complainant sought a Commission order to force Respondent to charge Complainant for the single-phase service used, not for the three-phase service Respondent incorrectly alleged was present in the structure.  Respondent answered the complaint on March 17, 2009.   

By Telephone Hearing Notice dated April 11, 2009, the Office of Administrative Law Judge notified the parties an initial telephonic hearing in this case was scheduled for Tuesday, May 19, 2009 at 10:00 a.m.  On April 17, 2009, the undersigned issued a Prehearing Order setting forth the date and time of the scheduled hearing.  
    
The undersigned convened the hearing as scheduled.  Complainant appeared pro se.  Andrew Ralston, Esquire, represented Respondent and sponsored five (5) exhibits, which exhibits were admitted into the record.  Neither party filed a brief.  The hearing record consists of a fifty-eight (58) page transcript made at the time of the proceedings.  On June 11, 2009, the hearing record closed upon the issuance of the Interim Order Closing the Hearing Record by the presiding officer.  

FINDINGS OF FACT

1.	Complainant, Michael Kuziak, receives mail at 95 Quarry Road, Danville, Pennsylvania 17821.  (Tr. 12).
  
2.	Respondent, PPL Electric Utilities Corporation, has provided electric service to the tenants who lease space from Complainant at a building located at 306 Mill Street, Danville, Pennsylvania 17821.  (Tr. 12-14).

3. 	Complainant purchased the 140-year-old, mixed-use structure located at 306 Mill Street approximately 13 years ago, which structure contains eight apartments and two storefronts and to which premises Respondent provides electrical services.  (Tr. 13-14).

4.	Complainant has more than 18 separate electrical accounts with Respondent, and Complainant is current on all of the other electrical accounts.  (Tr. 14, 27-28).
	
5.	Complainant denied there ever was electrical service that included three-phase capability in his mixed-use structure since its purchase and denies there is any electrical box that contains three-phase capability currently.  (Tr. 14-17).

6.	Complainant has two other rental spaces (a restaurant and a storefront) which currently have three-phase service but which use a lower service rate due to “grandfathering”.  (Tr. 18-19).

7.	Respondent applied the new, higher GS-3 rate to one of Complainant’s rental spaces (a storefront) starting on October 4, 2008 when Complainant took over possession between tenants.  (Tr. 19, 29).

8.	Complainant does not contest the amount of electricity used as recorded on the account statements with Respondent and all other accounts between Complainant and Respondent have remained current on monthly charges.  (Tr. 14, 27-28).

9.	Complainant is not an electrician and did not hire an electrician to verify whether three-phase or single-phase service is available to the rental unit.  (Tr. 20, 30).

10.	Complainant denies there is three-phase service available to the storefront at issue.  (Tr. 21-23, 29-31).

11.	Complainant first became aware the utility alleged there was three-phase service when a new tenant received a bill in November 2008 for $251.02 for 224 kilowatt hours of service in one month.  (Tr. 24-25, 38).

12.	On February 4, 2009, Complainant filed a formal complaint against Respondent because the utility charged for three-phase electric service to one storefront but Complainant alleges the whole building only has a single-phase electrical service.  

13.	The number of transformers coming into a structure is the information Respondent uses to determine the appropriate rate schedule to charge a new customer.  (Tr. 33‑44).

		14.	The utility’s customer contact representative visited the storefront in question, spoke with the tenant and determined the storefront had three-phase electrical service which uses a special meter and is located in Complainant’s building.  (Tr. 33-37, 40-44).

		15.	Complainant’s storefront received three-phase electrical service since prior to when Complainant purchased the building and Complainant was unaware of the three-phase service.  (Tr. 39).

16.	 Respondent’s new tariff, requiring a different charge when three-phase service is present, became effective on January 1, 2008.  (Tr. 36-37).

17.	“GS-3 service” refers to three-phase 120/240 volt service with three overhead conductors supplying 120 to 480 volts of power to three transformers in the premises.  “GS-1 service” refers to a smaller service with a single line overhead conductor supplying power to a single transformer coming into the premises.  (Tr. 47-49; PPL Exh. 3 & 4).

18.	The GS-3 service is more expensive and costly to Respondent to operate and maintain than the GS-1 service even if a GS-3 customer does not use anything due to the cost of equipment and the increased maintenance costs of the GS-3 lines.  (Tr. 46, 48-49).

		19.	As a general practice, PPL’s employees do not inform new customers who call to initiate service what will be the tariff rate the utility will charge on the new account nor does the new customer receive correspondence from the utility which informs the customer concerning the existence of GS-1 or GS-3 service.  (Tr. 52-54).

DISCUSSION

		As the party seeking the intervention of this Commission, Complainant has the burden of proving Respondent violated the provisions of the Public Utility Code or this Commission’s regulations in some fashion.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, complainant must show the public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence, Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992), and is met by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

		Section 1301 of the Public Utility Code (“the Code”), 66 Pa. C.S. §1301, requires public utility rates to be just and reasonable and in conformity with the Commission’s orders and regulations.  Where a customer is heard to complain about an existing rate or charge included in its approved tariff, there is a strong presumption the pre-existing Commission-approved rate is just and reasonable.  Duquesne Light Co., et al. v. Pa. P.U.C., 715 A. 2d 540 (Pa. Cmwlth. 1998); Popowsky v. Pa. P.U.C., 669 A. 2d 1029, 1037 n. 14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 550 Pa. 449, 706 A. 2d 1197 (1997).  In this matter, what is at issue is the reasonableness of the application of the tariff rate as Respondent interpreted and applied it to Complainant’s situation.  

		Complainant testified the unit does not have access to or need for three-phase service and should not be charged the GS-3 rate under Respondent’s tariff.  Complainant contends that services, not customers, should be grandfathered in and that Respondent was incorrect to switch over to the new GS-3 tariff rate just because the prior tenant left the rental unit.  
		
Respondent’s personnel testified Respondent correctly charged Complainant for three-phase service because there is one three-phase meter which brings the greater availability of electricity to that one unit.  Respondent contends its representative inspected the property, determined the unit in question was serviced by a three-phase meter and that the tenant established service after the January 1, 2008 effective date for the imposition of the GS-3 rate.  The current tariff requires the utility company to charge the GS-3 rate if there is three-phase service available for use regardless of whether Complainant or the tenant chooses to use the service.  The three-phase rate structure was requested, and later approved by the Commission, because Respondent incurs significant costs to ensure three-phase service is available to those customers who have such service.    

While the undersigned is sympathetic to Complainant’s circumstances, the testimony and evidence presented does not demonstrate the utility company failed to provide Complainant with adequate, efficient, safe, and reasonable service pursuant to its approved tariff.  Complainant has failed to meet the burden of proof.  The Commission-approved tariff is just and reasonable, and Respondent’s application of its tariff to Complainant is also just and reasonable.  See 66 Pa. C.S. §316.  Accordingly the complaint is dismissed in the ordering paragraphs below. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.	Complainant failed to meet his burden of proving he is entitled to relief.  66 Pa. C.S.A. §332(a).

		3.	Respondent was correct to apply the three-phase electric service rate specified under its tariff to Complainant’s account.

ORDER


THEREFORE, 

IT IS ORDERED:

That the complaint filed at Michael Kuziak versus PPL Electric Utilities Corporation at Docket No. C-2009-2091820 is dismissed for failure to meet his burden of proof.


Date:  August 24, 2009			________________________
							Katrina L. Dunderdale
							Administrative Law Judge
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