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:

INITIAL DECISION

Before

Veronica A. Smith

Chief Administrative Law Judge

HISTORY OF THE PROCEEDING AND DISCUSSION
On April 6, 2009, Janice Billante (Ms. Billante or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania American Water Company (Respondent)
 alleging that her water and wastewater bills are exorbitant; that she is unable to pay those bills; and that Respondent has been applying all her payments to her water balance instead of applying 50% of her payment to the water and 50% to the wastewater portion of her bill.  
As relief, Complainant requests that her water and wastewater balance be completely removed from her account and that she be placed on a customer assistance program for her water and wastewater service so that her total monthly bill be no more than $40.00.
On May 6, 2009, Respondent filed an Answer and New Matter addressing the material allegations of the Complaint.
  On the same date, Respondent filed a Motion to Dismiss
 the Complaint pursuant to 52 Pa. Code § 5.101(a)(6) due to the pendency of a prior proceeding. 
According to Commission records, as of August 12, 2009, Complainant did not file a response to the New Matter
 portion of Respondent’s Answer or its Preliminary Objection.
 

The matter was assigned to me by Motion Judge Assignment Notice dated June 10, 2009.  The Respondent’s Preliminary Objection is ready for ruling.

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. 
Cmwlth. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  
In paragraph 2 of the Complaint, Ms. Billante has entered “Pennsylvania American Water” as the name of the utility company she is complaining about, and, in paragraph 3 she has checked the boxes next to “Water” and “Wastewater” as the type of utility service involved in her complaint.  Ms. Billante states that her water and wastewater bills are exorbitant; that she is unable to pay those bills; and that Respondent has been applying all her payments to her water balance instead of applying 50% of her payment to the water and 50% to the wastewater portion of her bill.  Complaint ¶¶ 4-5.
As relief, Complainant requests that her water and wastewater balance be completely removed from her account and that she be placed on a customer assistance program for her water and wastewater service so that her total monthly bill be no more than $40.00. Complaint ¶¶ 4-5.
In its Preliminary Objection, Respondent alleges that Ms. Billante’s formal complaint was processed twice and assigned to separate docket numbers, once as Janice Billante v. Pennsylvania American Water Company, at Docket No. C-2009-2100187, and once as Janice Billante v. Pennsylvania American Wastewater, at Docket No. C-2009-2101293.  Preliminary Objection ¶¶ 1-2.  Respondent states that “Pennsylvania American Wastewater” does not exists as an entity, but that both complaints were served on Pennsylvania American Water Company and, in an abundance of caution, it has filed the same Answer and New Matter in both cases. Preliminary Objection ¶ 3.  Respondent seeks to dismiss this Complaint at Docket No. C-2009-2101293, pursuant to 52 Pa. Code § 5.101(a)(6), due to the pendency of a prior proceeding.  



I agree with Respondent.  A brief review of the two cases reveals that the same complaint prepared by Ms. Billante has been filed under Docket numbers C-2009-2100187 and C-2009-2101293.  Pennsylvania American Water Company and Pennsylvania American Wastewater are entered as the respective respondents.  Both complaints have been served on Pennsylvania American Water Company and it has filed the same Answer and New Matter in both cases.  In addition, Pennsylvania American Water Company has requested that the matter docketed at C-2009-2100187 be referred to the Commission’s Mediation Unit, while it has filed a Preliminary Objection in the present case.  See Preliminary Objection ¶ 4.


Complainant’s allegations concerning her water and wastewater service can be adequately addressed in the proceeding at Docket No. C-2009-2100187.  A separate, second proceeding on the same complaint at the present docket will only cause confusion and will add nothing to the determination of Ms. Billante’s rights.

Pennsylvania American Wastewater does not exist as utility company providing wastewater service in Pennsylvania, and Complainant is obviously not a wastewater customer of the said company.  Instead, Complainant receives wastewater service from the Cecil Township Municipal Authority, which is not regulated by this Commission.  New Matter ¶ 12.  Pennsylvania American Water Company merely acts as billing agent for Cecil Township Municipal Authority.  Id. 
For the reasons set forth above, I shall grant Respondent’s Preliminary Objection and dismiss Ms. Billante’s Complaint at Docket No. C-2009-2101293.  Dismissal of this proceeding will not adversely impact Ms. Billante’s rights because her formal complaint is pending at Docket No. C-2009-2100187.
Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also 52 Pa. Code § 5.21(d).  The public interest does not require a hearing in this case.  A hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW

1.
 Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.  52 Pa. Code § 5.63(b).

2.
Commission regulations provide for the filing of preliminary objections. 52 Pa. Code § 5.101.
3.
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

4.
The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).
5.
Dismissal of this proceeding will not adversely impact Ms. Billante’s rights because her formal complaint is pending at Docket No. C-2009-2100187.  
6.
Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  

ORDER
THEREFORE,

IT IS ORDERED:

1.
 That the Preliminary Objection, filed by Pennsylvania American Water Company seeking dismissal of Complaint filed by Janice Billante, Docket No. C-2009-2101293 is granted.

2.
The Formal Complaint filed by Janice Billante against Pennsylvania American Water Company, Docket No. C-2009-2101293 is dismissed.

3.
That the record at Docket No. C-2009-2101293 is marked closed.

Dated:  August 24, 2009



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� See infra for an explanation regarding the discrepancy between the case caption and the name of the utility company served with the Complaint.


� Respondent was served with the Complaint on April 16, 2009.


� A Motion to Dismiss filed pursuant to 52 Pa. Code § 5.101 is known as Preliminary Objection and will be referred as such throughout this Initial Decision.


� Pursuant to 52 Pa. Code § 5.63(a), Complainant’s response to New Matter was due on or before May 26, 2009.  Pursuant to Commission regulation, Complainant’s failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed admitted.  52 Pa. Code §5.63(b).  


� Pursuant to 52 Pa. Code § 5.101(f), a reply to Preliminary Objection was due on or before May 18, 2009.
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