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Motion of Chairman James H. Cawley

I agree with the Chief Administrative Law Judge’s determination that the complaint filed against National Fuel Gas Distribution Company should be dismissed.  Complainant Timothy Horton’s
 due process rights were not violated by the Initial Decision.  After adequate notice, he failed to participate and pursue his complaint during a July 24, 2007 telephone hearing.  He neither requested a continuance of the telephonic hearing nor filed exceptions to the Initial Decision, thus waiving his opportunity to litigate the issues within his complaint. 
In her Initial Decision, the CALJ referred to Section 332 (f) of the Public Utility Code, 66 Pa.C.S. § 332(f).  That section provides that a party who fails to appear at a hearing, after being duly notified and without cause, shall be deemed to have waived the opportunity to participate in the proceeding.  Consequently, dismissal of Mr. Horton’s complaint was proper and not a violation of due process.  The initial complaint was dismissed with prejudice and thus Mr. Horton is precluded from returning to this forum to re-litigate the same matter he failed to pursue two years ago.  This is sufficient basis upon which to deny Mr. Horton’s most recent complaint.
The Recommended Decision dismissed the complaint on the basis of the doctrine of claim preclusion or res judicata which precludes matters which were actually litigated in a prior action, as well as those issues which should have been litigated in that action, from being re-litigated in a subsequent action. Scott v. Mershon, 657 A.2d 1304, 1307 (Pa.Super.Ct. 1995).  A future suit between the same parties, on the same cause of action, is barred by the doctrine when a court of competent jurisdiction renders a final valid judgment on the merits.  For the doctrine to apply, the following four conditions must be met:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 1313, 1316, 1317 (Pa. Super. Ct. 1983); Pa. Pub. Util. Comm’n v. Katrina V. Waddington, t/d/b/a Waddington Tours, Docket No. A-00108279C0101 (Feb. 1, 2002); Thomas P. O’Toole v. The Bell Telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18.  In the instant case, it is arguable whether the elements of res judicata were satisfied.  The issue is whether a final judgment was entered on the merits where, as in this case, the matter was dismissed solely on procedural grounds, even though the dismissal affected the complainant’s substantive due process rights by effectively putting him out of court.
  Because this case was dismissed on procedural grounds rather than after a decision on the factual issues in dispute, the doctrine of res judicata or claim preclusion may not apply.  In this case the Commission did not evaluate any evidence or hear the substantive arguments of the parties.  
Regardless, it was not necessary to reach a determination on the issue of res judicata

because the case was previously dismissed, with prejudice, foreclosing the opportunity for complainant to litigate his complaint anew.
THEREFORE, I move that:

1. The Initial Decision be modified consistent with this Motion.

2. The Office of Special Assistants prepare an appropriate order.

Dated:  September 24, 2009



______________________________

James H. Cawley

� It is unclear whether Complainant requested that his name be taken off the NFGDC account since he is no longer living at the account address.  If he has not already made such a request, Complainant is encouraged to do so to ensure that no other bills are incurred in his name. 





� See Sebrell v. Philadelphia Police Dept., 2005 U.S. App. Lexis 27296, which holds that a dismissal with prejudice is an adjudication on the merits.





