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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Eagle Rock Community Association (ERCA) and Eagle Rock Resort Company (ERRC) (collectively, Eagle Rock) and the Exceptions of Little Washington Wastewater Company (LWWC) to the Further Recommended Decision of Administrative Law Judge (ALJ) Angela Jones, issued August 4, 2009.  Both sets of Exceptions were filed on August 18, 2009.  Eagle Rock and LWWC filed Reply Exceptions on August 25, 2009.

History of the Proceeding

LWWC is a regulated public utility and subsidiary of Aqua Pennsylvania, Inc.  LWWC furnishes wastewater services over a service territory covering portions of eleven counties to approximately 14,000 customers.  On December 29, 2008, LWWC filed with the Commission tariffs for wastewater for several of its divisions.  The Northeast PA Consolidated Division of LWWC (LW-NE) is made up of seven separate divisions:  Woodloch Springs; White Haven; Pinecrest; Eagle Rock; Laurel Lakes; Thornhurst; and Rivercrest.  LW-NE serves approximately 2,774 residential and commercial customers.  LW-NE MB at 1.
LWWC filed Supplemental No. 55 to tariff sewer – Pa. P.U.C. No. 1 to become effective March 1, 2009, for a proposed rate increase of approximately $633,942 or about 39.58% in annual revenue, pursuant to Section 1308(d) of the Public Utility Code (Code).  Accompanying the tariff filing was supporting information for the future test year ending September 30, 2009, in the form of statements of testimony and exhibits, as required by 52 Pa.Code §§ 53.52 et seq.  FRD at 1.


On January 12, 2009, the Office of Consumer Advocate (OCA) filed a Formal Complaint against Supplemental No. 55 to tariff sewer – Pa. P.U.C. No. 1 at Docket No. C-2009-2084153.  The Office of Trial Staff (OTS) filed its notice of appearance on March 11, 2009.  On February 12, 2009, a Formal Complaint against the proposed rate increase was filed for ERCA and ERRC, of the LW-NE division at Docket No. C‑2009‑2090418.  R.D. at 2-5.  ERRC is a company formed by Double Diamond, a Texas-based real estate developer that developed this area of the Poconos and is in the business of selling lots.  Tr. at 4. 


The following ten customers filed Formal Complaints against the rate increase filed by LW-NE:  David Berry at Docket No. C‑2009-2087064 (Thornhurst); Mary Cerato at Docket No. C-2009-2087107 (Thornhurst); Joseph Chismark  at Docket No. C-2009-2087076 (Eagle Rock); Gina DeVitis at Docket No. C-2009-2089202 (Eagle Rock); Frank Helverson  at Docket No. C-2009-2091327 (Eagle Rock); Louis & Vincenza Konapelski at Docket No. C-2009-2090273 (Laurel Lakes); Daniel Mathers at Docket No. C-2009-2087007 (Thornhurst); Thomas Nork at Docket No. C-2009-2090476 (Eagle Rock); Jon and Crystal Satriano at Docket No. C‑2009-2087082 (Thornhurst); and Taralynn Tomczak at Docket No. C-2009-2086590 (Thornhurst).  None of these ten pro se Complainants actively participated in the proceeding.  R.D. at 3.


Eagle Rock’s Complaint differed from the others in that it alleged contract violations and service violations by LW-NE.  Eagle Rock alleged that the proposed rate increase violated the Asset Purchase Agreement with LWWC that contained limitations on the size of rate increases until 2013.  Eagle Rock also asserted it has been unable to proceed with its planned development because LW-NE has failed to agree to design details submitted by Eagle Rock’s consultants.  Eagle Rock contended that LW-NE’s failure to approve the design details has prevented property owners from obtaining building permits.  The Complaint also alleged that several property owners cannot obtain service to their properties.  Eagle Rock Complaint at 1-3.  


By Order entered February 26, 2009, the Commission suspended the LW-NE’s tariff filing until October 1, 2009, and ordered an investigation.  The case was assigned to Administrative Law Judge (ALJ) Angela T. Jones for hearing and a Recommended Decision.  R.D. at 3.


On May 4, 2009, LW-NE, the OCA and the OTS filed a Joint Petition for Settlement with attached Statements in Support (Joint Petition).  The submission of the Joint Petition resolved issues among the Parties regarding the Eagle Rock division.  
ERRC filed the sole objection to the Joint Petition for Settlement on May 18, 2009.  As a result, the ALJ severed the issues related to the Eagle Rock division for resolution in a separate Further Recommended Decision (FRD). R.D. at 4.
Evidentiary hearings were held as scheduled on May 19 and 21, 2009.  The evidentiary record closed May 21, 2009.  Main briefs were filed by LW-NE, Eagle Rock and the OCA on June 11, 2009.  The record closed on June 19, 2009.  FRD at 4.


On June 29, 2009, the ALJ issued a Recommended Decision addressing all issues relating to the six remaining divisions in LW-NE: Woodloch Springs; White Haven; Pinecrest; Laurel Lakes; Thornhurst; and Rivercrest.  Therein, she recommended the Commission’s approval of the Settlement.  By Order entered July 23, 2009, the Commission adopted the ALJ’s Recommended Decision and approved the rates, terms and condition contained in the Settlement for six of NW-NE’s seven divisions, with Eagle Rock still outstanding.


In the Further Recommended Decision issued August 3, 2009, the ALJ concluded that Eagle Rock had failed to meet its burden of proof regarding the alleged inadequacy of the service provided by LW-NE to Eagle Rock.  The ALJ found that the Settlement submitted by LW-NE, the OCA and the OTS, including those provisions that pertained to Eagle Creek, were in the public interest and recommended its adoption by the Commission.  LW-NE and Eagle Rock filed Exceptions on August 18, 2009.  LW-NE and Eagle Rock filed Reply Exceptions on August 25, 2009.  
Discussion


In the Further Recommended Decision issued August 3, 2009, the ALJ did not write a separate section for the Findings of Fact but cited various sections of the record in her discussion of the issues when making her findings.  The ALJ also reached four Conclusions of Law.  The ALJ’s findings and Conclusions of Law are incorporated herein by reference unless, expressly or by necessary implication, they are modified or reversed by this Opinion and Order.  


Section 315 of the Code requires that, in any proceeding involving any proposed or existing rate of a public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.  66 Pa. C.S. § 315(a).  

As we move to our discussion of contested matters, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Thus, it is clear that LLWC is the Party seeking affirmative relief from the Commission and, therefore, it is the Party with the burden of proof.  The Pennsylvania Supreme Court has held that, when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id. (emphasis in original).

A.
Exceptions  


1.
Eagle Rock


Eagle Rock filed three Exceptions to the Further Recommended Decision on August 18, 2009.  Eagle Rock’s first Exception objects to the ALJ’s finding the LW‑NE is not bound to provide wastewater service to the 541 acre tract within Eagle Rock Resort known as Mountain View. FRD at 27.  Eagle Rock asserts that LW-NE failed to provide the service that is statutorily mandated and that its failure is not excused.  Eagle Rock Exc. at 4-14.



Eagle Rock first argues that the ALJ incorrectly found that LW-NE’s failure to serve is excused based on an affirmative defense contained in Commission regulations at 52 Pa. Code § 65.15.  FRD at 27.   Section 65.15 states that a public utility may decline to serve an applicant based on the three factors: (1) the applicant’s non-compliance with Commonwealth and municipal regulations and the approved rules and regulations of the public utility; (2) the inadequacy of the facilities of the utility; or (3) the inadequacy of the facilities of the applicant.  Eagle Rock asserts that Section 65.15 is inapplicable to this case because it applies to water service, not wastewater service.  Eagle Rock Exc. at 4-5.  


Eagle Rock then says that there is no evidence in the record that could reasonably be read to establish that the Pennsylvania Department of Environmental Protection (PADEP), or any other regulatory entity, has ever attributed fault exclusively to Eagle Rock or found a violation of any Commonwealth Regulation by ERCA or ERRC.  Eagle Rock asserts that Section 65.15, even if it applies, should not be used to excuse a public utility from its service obligations when that public utility has the power to alleviate the very impediment standing in the way of the provision of that service.  Eagle Rock contends that LW-NE needs to resolve its own hydraulic overload issue.  Additionally, ERRC asserts that LW-NE must fully support ERRC’s efforts to obtain the required PADEP Part II permits or, in the alternative, seek the permits in its own right and then seek construction and financial support from ERRC. Eagle Rock Exc. at 6-7, 12-13.  Eagle Rock relies on Sutter et al v/ Clean Treatment Sewage Co., Docket No. C‑20078197, (Order entered May 15, 2009) (Sutter) as support for its arguments.



LW-NE replies that Eagle Rock has not met its burden of proving that LW‑NE violated Section 1501 of the Code.  LW-NE refers to the OCA’s and the OTS’ agreement to the Settlement as being in the public interest as support for this contention.  LW-NE R. Exc. at 3-4. 


LW-NE contends that the crux of Eagle Rock’s complaint involves a PADEP moratorium on the issuance of building permits for ERRC’s developments because ERRC put pipe in the ground without the required PADEP permits.  LW-NE argues that Eagle Rock characterizes this situation as a “lack of service” but the situation is really a failure on the part of Eagle Rock and PADEP’s attempts to correct Eagle Rock’s failure to comply with PADEP’s regulations.  LW-NE asserts that only three customers testified about wastewater service issues during the public input hearings and the concerns of those customers have been addressed in the Settlement.  LW-NE’s R. Exc. at 4.


LW-NE admits that it could not provide wastewater service to eight applicants who owned unimproved lots and requested wastewater service from LW-NE.  However, these requests were made by the unimproved lot owners after PADEP issued its moratorium on building permits.  LW-NE explained to these applicants that it could not comply with their requests until the infrastructure for the wastewater system is completed by Eagle Rock and the applicable permits are obtained from the PADEP.  LoW‑NE R. Exc. at 5.  


LW-NE replies that Section 65.15(a) applies to wastewater service even though “wastewater” is not listed in the heading for the regulation.  LW-NE argues that it was intended that the regulation be applied to instances when a utility may not be able to provide service because of the interplay with municipal and PADEP regulations  In any event, LW-NE states, even if Section 65-15(a) does not apply, the fact remains that LW‑NE would be violating a PADEP directive if it connected the eight unimproved lot owners.  



LW-NE opines that there would not be a PADEP permitting issue in this case if Eagle Rock were in compliance with PADEP regulations.  LW-NE cites to evidence in the record that Eagle Rock put pipe into the ground without ever connecting it to the wastewater system, thus causing sewage to back up in the main over time until it was completely filled.  LW-NE M.B. at 8; LW St. 3.0 at 26; LW-NE R. Exc. at 6-7.  



LW-NE distinguishes Eagle Rock’s attempt to analogize Sutter, saying that the issues in  Sutter involved a situation where a utility charged a service availability fee when a moratorium on new sewer connections was in place.  That issue is not present here.  The Sutter case also concerned more serious permitting violations that do not apply here.   LW-NE R.B. at 16-17; LW-NE R. Exc. at 7.


LW-NE asserts that it is fulfilling its statutory duty under Section 1501 and that Eagle Rock is a developer whose interests do not align with the interests of LW-NE’s customers.  LW-NE supports the ALJ’s conclusion that the culpability for the PADEP moratorium lies at the feet of Eagle Rock.  FRD at 28.  LW-NE contends that it would not be in the best interest of its customers and LW-NE to step in where Eagle Rock has failed in its responsibilities as a developer.  LW-NE’s R. Exc. at 11-12.    


Upon review of the record and the Further Recommended Decision, we find that LW-NE has not been shown to have violated its statutory duty to provide reasonable and adequate service to its customers, pursuant to Section 1501.  Indeed, Eagle Rock appears to be the author of its own problems.  Both water and wastewater utility service require considerable investment in infrastructure and both must comply with PADEP and municipal regulations.  We will not place LW-NE in an untenable position where it would be required to violate a PADEP order or a municipal regulation in order to avoid a violation of Section 1501.  Accordingly, we shall deny Eagle Rock’s first Exception.  


In its second Exception, Eagle Rock objects to the ALJ’s finding that LW‑NE does not have to serve the final 541 acre addition to Eagle Rock.
  FRD at 31.  Eagle Rock state that LW-NE established its commitment to serve the 541 acre resort area in its January 10, 2007 letter to counsel for Eagle Rock.  Eagle Rock states that it relied on LW-NE’s commitment and then determined, two and one half years later, that it would be forced to identify another wastewater solution for Mountain View, since LW‑NE has continued to disavow its earlier commitment.  Eagle Rock cites Section 56.1 of the Commission’s Regulations in support of its argument.  52 Pa. Code § 56.1.  Eagle Rock contends that LW-NE must honor its clear commitment to apply to serve Mountain View because Eagle Rock has met all the conditions precedent that were imposed by LW-NE in its January 10, 2007 letter relating to its obligation to serve the 514 acre site.  Eagle Rock Exc. at 14-18.  


LW-NE responds that Mountain View is in an area of the Eagle Rock resort that is not within LW-NE’s certificated territory.   LW-NE asserts that LW-NE and Eagle Rock do not have any contract for this area and that, if Eagle Rock proceeded to sell lots to future homebuilders without a utility provider in this area of its development, it did so  at its own risk.  LW-NE R. Exc. at 13.


LW-NE cites the testimony of its witness stating that LW-NE is willing to continue to engage in discussion on serving Mountain View, but Eagle Rock has indicated its unwillingness to pay for certain items, including expanding the capacity of the wastewater treatment plant, which would otherwise drastically impact the current ratepayers in Eagle Rock.  Tr. at 446, LW-NE St. 3 at 18.  


LW-NE responds to Eagle Rock’s remarks about its reliance on LW-NE’s January 10, 2007 letter, saying that Eagle Rock has expressed its desire to use another wastewater utility by the name of “Can Do” as far back as June of 2008.   Tr. at 446; LW-NE St. 3 at 16, Exh. H; LW-NE; R. Exc. at 13.  Therefore, Eagle Rock did not rely to its detriment on LW-NE’s letter.  


LW-NE states that a review of the record will disclose that LW-NE has worked cooperatively with Eagle Rock to help it work with the PADEP to resolve the developer’s permitting issues.  Additionally, LW-NE advises us that it has fixed the situation created by the infrastructure that this developer put in the ground without a permit that was so detrimental to its current Eagle Rock customers.  LW-NE R. Exc. at 14.


We agree with the ALJ that Eagle Rock did not rely on LW-NE’s letter to its detriment.  FRD 28-30.  In our view, NW-NE’s January 10, 2007 letter with conditions appears to be part of LW-NE’s good faith effort to work with Eagle Rock to serve any new areas.  It is unlikely that Eagle Rock would have expressed interest in working with Can Do in 2008 if it were relying on the 2007 letter.  Also, if the letter had formed a binding contract between Eagle Rock and LW-NE, there would be responsibilities on both sides.  An argument could have been made by LW-NE that Eagle Rock breached the agreement by failing to meet its responsibilities with regard to the permitting process.  We also conclude that LW-NE is correct in protecting the interests of its current customers by refusing to enter into any agreement with Eagle Rock that would expose it to considerable expense and possible financial risk.  We find that LW-NE has in no way violated the Code or our Regulations by requiring Eagle Rock to comply with PADEP’s permitting requirements and all municipal requirements before agreeing to apply for an expansion of its service territory to serve Mountain View.  Accordingly, Eagle Rock’s Exception is denied.  


In its third and final Exception, Eagle Rock objects to the ALJ’s finding that the graduated price increase structure in the Asset Agreement was overruled by rate provisions in the Commission’s Order approving the 2004 acquisition of Eagle Rock at Docket No. A-230240F0018 (Order entered June 7, 2004) (Application Order).  Eagle Rock disagrees with the ALJ’s conclusion that Eagle Rock is precluded from arguing in this proceeding that LW-NE had failed to abide by its commitment in the Asset Agreement to propose a graduated rate structure to the Commission because Eagle Rock never petitioned the Commission for reconsideration of its Order approving the Application nor did it request a clarification of the rates approved fifteen days after the Application Order was entered.   Eagle Rock’s customers currently pay $22.50 per month, the amount that was approved by the Commission in the Application Order.   FRD at 18-20.  Eagle Rock Exc. at 18-21.  


In the Further Recommended Decision, the ALJ agreed with the OCA that the Commission-approved 2004 Eagle Rock acquisition filing, with the corrective amendment, controls in this proceeding – not the Asset Agreement.  FRD. at 19; OCA R.B. at 9.  The ALJ then opined that the litigation surrounding the Asset Agreement is unfortunate but is moot regarding rates for the Eagle Rock division.  FRD. at 19.  We agree.  Eagle Rock was obviously a party to the Application proceeding and Eagle Rock was served with all documents in the case.  Their time to disagree with the rates we approved in our Application Order is long past.  Accordingly, Eagle Rock’s Exception is denied.


LW-NE replies that the Commission should approve the Settlement proposed by the OCA, the OTS and LW-NE.  LW-NE calls attention to the fact that Eagle Rock has not challenged or disputed LW-NE’s request to move to a single cost of service in this proceeding.  LW-NE argues that Eagle Rock has simply challenged the tariff rates presented in the Settlement, not the formation of a single cost of service going forward.    LW-NE contends that this Exception is a new challenge by Eagle Rock presented for the first time in its exceptions and that should be rejected.  LW-NE R. Exc. at 14-15. 


LW-NE recounts that Section 6.h. of the 2004 Asset Agreement with Eagle Rock contained a provision that LW-NE would propose an automatic rate increase concept to the Commission.  Attachment to Eagle Rock Complaint.  LW-NE states that it did file the application for approval of the acquisition with the Asset Agreement as an exhibit.  After the OCA objected to the automatic rate increase concept, LW-NE amended the application to exclude the automatic rate concept.  The resulting amendment was filed with the Commission and served on all the parties – including Eagle Rock.  NW-NE St. 3.0, Exh. J.  LW-NE states that Eagle Rock then proceeded to closing knowing that the Corrective Amendment that eliminated the automatic rate increases was filed.  LW-NE R. Exc. at 16.


Eagle Rock never petitioned the Commission for reconsideration of its Application Order nor did it request a clarification of the rates approved fifteen days after the Application Order was entered. The ALJ agreed with the OCA that the Commission-approved 2004 Eagle Rock acquisition filing, with the corrective amendment, controls in this proceeding – not the Asset Agreement.  OCA R,B, at 9.  The ALJ then opined that the litigation surrounding the Asset Agreement is unfortunate but is moot regarding rates for the Eagle Rock division.  FRD at 18-20. We agree.  Eagle Rock was a party to the Application proceeding and was served with all documents in the case.  The time to disagree with the rates we approved in our Application Order is long past.  Accordingly, Eagle Rock’s Exception is denied.



2.
LW-NE



LW-NE states that its brief Exceptions were filed to preserve the issue in the event that Eagle Rock seeks appellate review.  LW-NE excepts to the ALJ’s conclusion on page forty-two of the Further Recommended Decision that the Commission has jurisdiction over the subject matter and parties to this proceeding.  LW‑NE asserts that the Commission lacks jurisdiction over Eagle Rock’s “service” and “rate” issues. LW-NE supports the Further Recommended Decision is all other respects.  LW-NE Exc. at 2.


Eagle Rock agrees with the ALJ that the Commission has jurisdiction over the subject matter and parties to this proceeding.  Eagle Rock asserts that LW-NE’s argument is contrary to clearly established laws, which establishes the Commission’s jurisdiction with regard to public utility service and rates.


“[E]very public utility may have rules and regulations governing the conditions under which it shall be required to render service.”  66 Pa. C.S. § 1501.  One of those requirements includes the limitation defined by the physical boundaries of the public utility’s service territory, as defined by its certificate of public convenience.  The 514 acre area in dispute is beyond LWWC’s service territory.



This Commission absolutely has jurisdiction over LW-NE’s “service” and “rate” issues.  Section 1501 grants the Commission broad authority over the service furnished by public utilities.  Such authority extends to the determination of whether service must be provided to a particular area or customer.  While we may determine that a public utility is not required to extend service in a given case, we certainly and unequivocally possess the necessary jurisdiction to make that determination.  Likewise, the Commission has jurisdiction over a public utility’s rates.  66 Pa. C.S. § 1301.  Indeed, we are required to examine proposed rates and only approve those that are just and reasonable.  While we may determine that the tariffed rates are the rates that must be used, we certainly and unequivocally possess the necessary jurisdiction to make that determination.  Accordingly, the LW-NE’s Exception LW-NE is denied.

B.
Eagle Rock’s Request for Oral Argument


Eagle Rock requests oral argument before the Commission, pursuant to 52 Pa. Code § 5.538, given the “nature and importance of the issues and interests involved in this case.”  LW-NE replies that the facts of this case are very clear with ample evidence in the record to support the FRD.  LW-NE submits that oral argument in this case is not necessary.



We agree with LW-NE that oral argument is not necessary in this case.  There is ample evidence on the record from which we may reach a decision.  Accordingly, Eagle Rock’s request for oral argument is denied.  

C.
The Settlement


In our Order entered July 23, 2009, we adopted the Recommended Decision of the ALJ and approved the Settlement in the instant proceeding with regard to the following six division of NW-NE: Woodloch Springs division; White Haven division; Pinecrest division; Laurel Lakes division; Thornhurst division; and Rivercrest division.  What remains before us is that portion of the Settlement that pertains to Eagle Rock.  


The Commission must review any request from a public utility for an increase in rates to determine if it is just, reasonable and in the public interest.  66 Pa. C.S. §§ 1301, 1308(d).  It has been the practice of the Commission to encourage settlements and recognize the integral role of compromise in the settlement process.   


We have reviewed the Settlement with regard to Eagle Rock.  Under the Settlement, Eagle Rock’s residential customers, who currently have a facility charge of $22.50 per month, will have a base facility charge of $32.25 per month and a volumetric rate of $1.20 per thousand gallons used in year one.  In year two, LW-NE will revise its rate design to a base facility charge of $35.50 per month and a volumetric rate of $1.20 per thousand gallons used.  This represents an increase of $12.29 or 55% in year one and an increase of $3.25 or 9.31% in year two.  This rate is $6.25 less than the rate originally proposed by LW-NE in year one and $3.00 less in year two.  Settlement at 6; OCA M.B. at 6-7.  


The Settlement also contains various provisions, which include the consolidation of the revenue requirement and one cost-of-service going forward and a two year stay-out from the date of entry of this Opinion and Order.  The two year stay-out is an agreement that LW-NE will not apply for a further rate increase for at least two years and will result in rate stabilization for Eagle Rock’s customers for a longer period than would be required with full litigation.  


In its Statement of Support, LW-NE states that the Settlement’s consolidated rate structure will facilitate the affordability of rates for all customers, ease  administration, allow better customer understandability, promote fairness, provide rate continuity, secure revenue stability and afford predictability for LW-NE and future acquisitions of trouble utilities.   LW‑NE also notes that significant capital investment has been made in the Eagle Rock division, which includes more than $1.2 million in treatment plant upgrades, influent mechanical screen, pump station replacements and collection system replacements.  LW-NE St. in Support at 2, 4.


The OTS, the OCA and LW-NE have agreed that the Settlement rates are just and reasonable.  The OCA states that it used the Code, Commission Regulations and associated precedent as guides for its advocacy on behalf of LW-NE’s ratepayers.  The OCA maintains that the Settlement rates are just and reasonable of their own accord.   OCA M.B. at 8.   The OTS reviewed the cost rate of common equity for LW-NE under the Settlement and found that it will allow LW-NE the additional revenue needed to improve its net income position while moderating rate increases for ratepayers.  OTS St. in Support at 4-5.  
  




After reviewing record, the Further Recommended Decision and the terms of the Settlement Agreement, we are satisfied that approval of the Settlement Agreement is in the public interest.  Accordingly, we shall adopt the ALJ’s recommendation in the Further Recommended Decision to approve the Settlement; THEREFORE,

IT IS ORDERED:


1.
That the Further Recommended Decision of Administrative Law Judge Angela  T. Jones approving the Settlement submitted by Little Washington Wastewater Company - d/b/a Suburban Wastewater Co. - Northeast PA Consolidated Division, the Office of Consumer Advocate and the Office of Trial Staff is adopted consistent with this Opinion and Order.


2.
That the Exceptions of Little Washington Wastewater Company - d/b/a Suburban Wastewater Co. - Northeast PA Consolidated Division are denied.


3.
That the Exceptions of Eagle Rock Community Association and Eagle Rock Resort Company are denied.



4.
That the Little Washington Wastewater Co. d/b/a Suburban Wastewater Co. – Northeast Consolidated Division shall not place into effect the rates, rules, and regulations contained in Supplement No. 55 to tariff sewer - Pa. P.U.C. No. 1 28th revised page no. 1A; 28th revised page no. 2; page no. 10B regarding Eagle Rock Division concerning its purchase wastewater cost recovery base rate as filed on December 29, 2008, the same having been found to be unjust, unreasonable, and therefore, unlawful.



5.
That the rates, terms and conditions contained in the Joint Settlement Petition submitted by Little Washington Wastewater Co. d/b/a Suburban Wastewater Co. – Northeast PA Consolidated Division, the Office of Consumer Advocate and the Office of Trial Staff be approved and adopted consistent with the discussion contained herein.


6.
That Little Washington Wastewater Company d/b/a Suburban Wastewater Company – Northeast Consolidated Division will be permitted to charge the rates for wastewater service set forth in the proposed Tariff Supplement No. 55 to tariff sewer - Pa. P.U.C. No. 1 28th revised page no. 1A; 28th revised page no. 2; first revised page no. 10B regarding Eagle Rock Division which is attached to the Joint Settlement Petition as Appendix A.


7.
That Little Washington Wastewater Company d/b/a Suburban Wastewater Company – Northeast PA Consolidated Division file a tariff or tariff supplement in substantially the same form as that attached as Appendix “A” to the Joint Settlement Petition of the Rate Investigation at Docket No. R-2008-2081738 reflecting the rates, rules, and regulations to become effective upon one day’s notice, upon entry of the Commission Order approving the recommendation to adopt the Joint Settlement Petition of the Rate Investigation consistent with the discussion contained herein.


8.
That, upon acceptance of the appropriate compliance filing, the investigation at Docket No. R-2008-2081738 should be marked closed.



9.
That the request to provide a single cost of service and one revenue requirement on a going-forward basis for Little Washington Wastewater Company d/b/a Suburban Wastewater Company – Northeast PA Consolidated Division is granted and approved.



10.
That the formal Complaint filed at Docket No. C-2009-2084153 by the Office of Consumer Advocate is dismissed.



11.
That the Formal Complaint filed by Eagle Rock Community Association and Eagle Rock Resort Company at Docket No. C-2009-2090418 is dismissed.



12.
That the formal Complaint filed by Mr. Joseph Chismark at Docket No. C-2009-2087076 is dismissed.



13.
That the formal Complaint filed by Ms. Gina DeVitis at Docket No. C-2009-2089202 is dismissed.



14.
That the formal Complaint filed by Mr. Frank J. Helverson at Docket No. C-2009-2091327 is dismissed.



15.
That the formal Complaint filed by Mr. Thomas Nork at Docket No. C-2009-2090476 is dismissed.


16.
That the formal Complaint filed by Mr. David Berry  at Docket No. C-2009-2087064 is dismissed.


17.
That the formal Complaint filed by Ms. Mary Cerato at Docket No. C-2009-2087107 is dismissed.


18.
That the formal Complaint filed by Mr. Louis and Mrs. Vincenza Konopelski at Docket No. C-2009-2090273 is dismissed.


19.
That the formal Complaint filed by Mr. Daniel Mathers at Docket No. C‑2009-2087007 is dismissed.


20.
That the formal Complaint filed by Mr. Jon and Mrs. Crystal Satriano Nork at Docket No. C-2009-2087082 is dismissed.


21.
That the formal Complaint filed by Ms. Taralynn Tomczak at Docket No. C-2009-2086590 is dismissed.


16.
That the Secretary’s Bureau mark the following dockets closed: 
C‑2009-2087064; C-2009-2087107; C-2009-2087076; C-2009-2089202; C-2009-2091327; 
C-2009-2090273; C-2009-2087007; C-2009-2090476; C‑2009-2087082; and C‑2009‑2086590.
[image: image1.emf]







BY THE COMMISSION,








James J. McNulty








Secretary

ORDER ADOPTED:  September 24, 2009
ORDER ENTERED:  September 24, 2009
(SEAL)

� 	The 541 acre tract located within the resort known as Mountain View was recently acquired by Eagle Rock.  Mountain View is not located within LW�NE’s service territory.  FRD at 28-29.
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