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MOTION OF COMMISSIONER WAYNE E. GARDNER

	On August 18, 2008, Mr. Benjamin A. Martins, III filed a Formal Complaint against PECO alleging incorrect charges on his electric utility bill because PECO transferred an overdue balance from a different service address to his active account..  The Complaint was a timely appeal of a decision issued by the Commission’s Bureau of Consumer Services (BCS) in which it was determined that Mr. Martins was responsible for all the charges on his bill.  The BCS decision also issued Mr. Martins a payment arrangement requiring him to pay $252 per month.  This amount consisted of a $195 budget bill and a $57 payment toward the arrearage.  

	In the Initial Decision, Administrative Law Judge (ALJ) Cynthia Williams Fordham concluded that Mr. Martins failed to meet his burden of proof and was responsible for the entire bill.  Additionally, ALJ Fordham noted that during the hearing Mr. Martins asked about a payment arrangement.  PECO testified that Mr. Martins did not comply with the BCS issued payment arrangement and as a result, the entire past due amount was due and payable.  Mr. Martins, however, argued that he was told to pay only the current bills.  ALJ Fordham found that there was no evidence of a change in income and, that absent a change in income, the Commission could not issue another payment arrangement.

	I disagree with the ALJ’s application of the law in this instance.  I agree that Mr. Martins is responsible for the entire bill.  The social security numbers on the accounts in question matched Mr. Martins’ social security number except for two numbers in the last four digits which were transposed, and the driver’s license number used to establish both accounts matched that of Mr. Martins.  However, I disagree with the ALJ’s finding that Mr. Martins defaulted on the BCS issued payment arrangement.  Section 1405(f), 66 Pa. C.S. § 1405(f), states, in pertinent part, that:

Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

Additionally, our Regulations at 52 Pa. Code § 56.174(3) read as follows:

(3)  Stay of informal complaint decision. Upon appeal from the mediation decision of the Bureau of Consumer Services, there shall be an automatic stay of payment arrangements ordered in that decision, other than current bills not at issue.  The utility may request that the special agent remove the stay and order payment of amounts set forth in the mediation decision. When current bills are not at issue, the ratepayer will be responsible for payment of current, undisputed bills pending review.

Accordingly, a customer that timely appeals a BCS decision is to pay current, undisputed amounts during the time the formal complaint is pending review.  A customer cannot be deemed in default of a timely appealed payment arrangement directed by a BCS informal decision until the Formal Complaint on appeal is ultimately adjudicated and a final Order is issued by the Commission.  Kalamets v. Columbia Gas of PA, Inc., Docket No.
Z-01701441 (Order Entered October 14, 2005).  As such, a finding that a customer can default on the BCS decision that is being contested is in error.  Here, Mr. Martins explicitly stated that he tried to pay the current bills.  Tr. at 48.  Further, in the Prehearing Order dated December 9, 2008, ALJ Fordham specifically ordered Mr. Martins to pay undisputed portions of the bill pending a final Commission Order.  Prehearing Order at 3.  
As such, Mr. Martins shall make payments in compliance with the payment arrangement issued by BCS and retire his past due balance within 60 months.  66 Pa. C.S. § 1405(b)(1); 

THEREFORE, I MOVE THAT:  

1. The Formal Complaint filed by Benjamin A. Martins, III against PECO Energy Company at Docket No. F-2008-2059421 be dismissed.

2. The Initial Decision be modified consistent with this Motion.

3. The Office of Special Assistants prepare an Opinion and Order consistent with this Motion.
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