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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions
 of Theodore R. Thomas (Complainant), filed on November 14, 2009, to the Initial Decision (ID) of Administrative Law Judge (ALJ) Fred R. Nene, which was issued on June 2, 2009, in the above-captioned proceeding.  Duquesne Light Company (Duquesne) filed Reply Exceptions on July 8, 2009.

History of the Proceeding



On November 14, 2008, the Complainant filed a Formal Complaint (Complaint) against Duquesne wherein he alleged that Duquesne had no right to remove his meter and to impose a fine.  The Complaint is a timely appeal from the determination of the Bureau of Consumer Services (BCS) at BCS Case No. 2408973.


On December 17, 2008, Duquesne filed an Answer to the Complaint in which it denied the material allegations of the Complaint.


On February 26, 2009, a telephonic hearing was held before ALJ Nene.  The Complainant testified on his own behalf and presented the testimony of one witness.  Duquesne was represented by counsel and presented the testimony of two witnesses who sponsored seven Exhibits.


On June 2, 2009, ALJ Nene issued his Initial Decision.  ALJ Nene recommended that the Complaint be dismissed, due to the Complainant’s failure to satisfy his burden of proof.  As noted, the Complainant filed Exceptions on June 19, 2009 and Duquesne filed Reply Exceptions on July8, 2009.
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45. 70 A.2d 854 (1950).  




While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.


The ALJ made twenty Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment, unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


During the hearing, the Complainant stated that on August 8, 2008, the lights in his house were flashing on and off.  He inspected the meter and found that his meter base cable was frayed.  The Complainant had his daughter contact Duquesne and a company representative came to the house.  The Complainant avers that Duquesne removed the meter and installed a jumper so that there was electric service at the residence.  The Complainant was informed that he had to have the cable repaired.  Tr. at 5, 12-13.
In order to correct the situation, the Complainant hired an electrician.  The electrician stated that the Complainant supplied a meter and a 100 amp cable.  The electrician believed that the 100 amp cable was insufficient for the 150 amp service at the residence.  According to the electrician, the Complainant told her to go ahead and put the cable and meter in anyway.  Tr. at 29-30.  The meter that the Complainant supplied came from another house he owned.  Tr. at 14.
On September 11, 2008, Duquesne’s meter reader discovered the replaced meter, noted that it did not belong there, and contacted an energy diversion specialist at Duquesne.  Upon investigation, it was discovered that the meter at the Complainant’s residence had originally been installed at another property owned by the Complainant.  The meter was the property of Duquesne, and its removal and reinstallation by anyone other than Duquesne was unauthorized.  The account at the Complainant’s other property had been finalized and there was no active service.  Tr. at 27-28.
Duquesne’s energy diversion specialist met with the Complainant at his residence.  The Complainant did not understand what the problem was because he believed that he owned the meter.  He did not understand that it was property of Duquesne.  It was explained to the Complainant that this was a dangerous condition based on using a 100 amp cable for 150 amp service.  He was told that he would have to obtain a wiring approval before his service could be turned back on.  At this point Duquesne issued an order to turn off the Complainant’s power at the pole and remove the meter.  Duquesne charged the Complainant $250 for the shutoff at the pole; $100 for an investigative fee; and $100 to inspect the condition of the stolen meter.  These assessments were based on actual costs to Duquesne.  Tr. at 33-37.  
The Complainant did obtain wiring approval and his electricity was restored.  The assessed fees were placed on his bill, but he was not mandated to pay these fees prior to restoration of service.  Tr. at 35-36.
Duquesne’s regulatory customer relations specialist testified that the Complainant had an irregular payment history, and as ordered by a BCS decision, which was closed on October 20, 2008, the Complainant had a payment agreement to pay his budget bill plus $15.  Duquesne stated that, to date, he has complied with that payment arrangement.  Tr. at 53-56.
In his Exceptions, the Complainant merely restates many of the same arguments that were raised in his Complaint.  He also makes statements that are not supported by the record.   Exceptions at 1.
Duquesne avers that the Complainant’s Exceptions do not comply with Commission Regulations 5.533(b), 52 Pa. Code §5.533(b), which requires that each exception be numbered and cite relevant pages of the decision.  In its Reply Exceptions, Duquesne points out that the Complainant is just reiterating his disagreement with the testimony of Duquesne’s witnesses.  R. Exc. at 1.
We conclude that the Complainant’s Exceptions provide no basis for modifying ALJ Nene’s Initial Decision.  It is Duquesne’s testimony that the Complainant incorrectly and dangerously re-installed a meter in an unauthorized location without the knowledge of Duquesne.  We find the testimony of Duquesne persuasive, and the charges assessed by Duquesne for shutting off power to the residence, investigating the matter, inspecting the meter and restoring the power, to be fair and reasonable.
Upon our review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We conclude that the Complainant has failed to carry his burden of proving that Duquesne had no right to remove the meter and that he should not be fined $450.00.  Furthermore, we find no evidence that Duquesne failed to meet its statutory obligations.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision to the extent consistent with the foregoing discussion; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Theodore R. Thomas to the Initial Decision of Administrative Law Judge Fred R. Nene are denied. 
2.
That the Formal Complaint of Theodore R. Thomas against Duquesne Light Company is dismissed.
3.
That the Initial Decision of Administrative Law Judge Fred R. Nene is adopted, consistent with this Opinion and Order.
4.
That this proceeding be marked closed.
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BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: September 24, 2009
ORDER ENTERED:  September 24,2009
�	Since the Complainant did not initially serve Duquesne with a copy of his Exceptions, the Commission, by Letter dated June 25, 2009, served a copy of those Exceptions on Duquesne, and Duquesne was afforded ten days from that date in which to file Reply Exceptions.
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