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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition is the Initial Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, issued herein on April 13, 2009.  No Exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision.  For the reasons set forth below, we modify the Initial Decision.    
History of Proceeding


On November 18, 2008, Tammy Gephart (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent) alleging an inability to pay her electric bill and her account arrearage.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision.  On December 15, 2008, the Respondent filed an Answer denying the material allegations of the Complaint.  


By Hearing Notice dated February 9, 2009, the Parties were notified that an Initial Telephone Hearing in this case was scheduled at 1:00 p.m. on April 1, 2009.  The Hearing Notice notified the Parties that the hearing in this matter was one of several scheduled for that morning and that the Parties should expect to be available by telephone until their case was called.  



On the day of the hearing, the Complainant’s phone number (as listed on the Complaint) was called twice.  The Complainant failed to appear.  Counsel appeared on behalf of the Respondent.  



The Respondent moved for dismissal of this case for failure to prosecute.  The record closed at the conclusion of the hearing on April 1, 2009.



In his Initial Decision, the ALJ recommended, inter alia, that the Complaint be dismissed with prejudice due to the Complainant’s failure to prosecute.  The ALJ also directed that, as long as the Complainant adheres to the payment schedule stated in the informal decision of the Commission’s Bureau of Consumer Services, dated August 19, 2008, the Respondent shall not suspend or terminate her utility service.  I.D. at 6. 
Discussion


As noted above, the ALJ recommended that the instant Complaint be dismissed with prejudice due to the Complainant’s failure to prosecute.  In addition to dismissing the Complaint, however, the ALJ addressed the various merits of the Complaint and adopted the prior BCS determination as the operative decision of the Commission.

While we agree with the ALJ’s recommendation that the Complaint be dismissed, we note that the remainder of the Initial Decision, which disposes of the merits, is inconsistent with current Commission policy.  That policy states that, when a complainant fails to appear and prosecute her complaint, the complaint should be dismissed with prejudice without a discussion of the merits.  Prior Commission orders have held that dismissing a complaint for failure to prosecute fully adjudicates a complaint where the complainant fails to appear at the hearing.  Volgstadt v. UGI Penn Natural Gas, Inc., Docket No. F-02266429 (Order entered September 12, 2008).

In this case, the Complainant was notified of the date scheduled for the hearing on her complaint by Hearing Notice, dated February 9, 2009, and Prehearing Order, dated February 10, 2009.  I.D. at 1.  Since the Complainant failed to appear at the hearing and prosecute her complaint, the ALJ needed only to dismiss the Complaint, with prejudice, for Complainant’s failure to prosecute.  Jefferson v. UGI Utilities, Inc., Docket No. Z-0026892 (Order entered December 26, 1995).
Accordingly, the discussion in the Initial Decision disposing of the merits
 is reversed and this case should be marked closed; THEREFORE,


IT IS ORDERED:



1.
That the Initial Decision issued by Administrative Law Judge Louis G. Cocheres herein, is modified consistent with this Opinion and Order.
          2.
That the Formal Complaint filed by Tammy Gephart against PPL Electric Utilities Corporation, at Docket No. C-2008-2076227, is dismissed with prejudice for failure to prosecute.



3.
That the proceeding at Docket No. C-2008-2076227 is marked “closed.”
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BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 10, 2009
ORDER ENTERED:  September 28, 2009



�     Specifically, the following portions of the Initial Decision are reversed: Findings of Fact Nos. 5-9; the final paragraph on page 4, continuing onto the top of page 5; Conclusion of Law No. 4; Ordering Paragraph Nos. 3 and 4; the first full paragraph on page 5; and Conclusion of Law No. 5.







