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Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On or about February 10, 2009, Mr. Jallah Buku (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”) for billed gas and electric service.  Complainant received a bill in late December 2006 for energy service at a previous address, 222 Marks Avenue, Darby, Pennsylvania, which Complainant vacated on June 30, 2003.  Complainant claimed that his sister verbally declared to Respondent that he was not living at the Marks Avenue address.  Complainant believes he is not responsible for this bill of approximately $1,200.  
On or about March 24, 2009, Ms. Tishekia Williams, Esquire, counsel for PECO, filed an Answer denying the allegation that an amount was transferred to the account of the Complainant in error.  PECO states that the actual amount at issue is $1,159.32.  PECO alleged that Complainant initiated service in his name, accumulated an unpaid balance, and transferred the service to another family member’s name to avoid payment.  PECO requested documentation of identity theft that someone placed service in Complainant’s name without authority to do so.   
PECO also denied that the Company wrongfully refused to transfer the bill at Complainant’s current address to his fiancée.  Complainant has a history of transferring accounts out of his name with significant balances to avoid termination of service.  PECO requested that the Complainant not be permitted to place the account in another person’s name to avoid payment.  PECO requested that the Complaint be dismissed.  
On April 9, 2009, a Hearing Notice was issued setting the Initial Hearing for Thursday, June 11, 2009 at 1:30 p.m.  The Hearing Notice noted that Administrative Law Judge (“ALJ”) Jones was to preside over this matter.  A Prehearing Order dated April 13, 2009 and issued by ALJ Jones, was sent providing, among other things, procedures to be followed for the evidentiary hearing. 


On June 11, 2009, the evidentiary hearing convened as scheduled.  Complainant was present and represented himself.  Complainant did not present any witnesses or exhibits.  Ms. Williams, Esquire was present as counsel for PECO and was accompanied by one witness, Ms. Nadine Tillman.  PECO presented five exhibits during the evidentiary hearing.  The following exhibits were marked and all were admitted into the record:

1. PECO Exhibit 1, BCS Decision Report;

2. PECO Exhibit 2, Complainant’s history of Service Addresses;

3. PECO Exhibit 4, Complainant’s account activity at 222 Marks Avenue;

4. PECO Exhibit 5, Complainant’s account activity at 2134 S. 67th Street; and
5. PECO Exhibit 6, Complainants account activity at 201 Blunston Avenue, Apt C;



The record closed on June 30, 2009.  The evidentiary hearing generated 82 pages of testimony in transcript and five PECO exhibits.  This matter is ripe for decision.
FINDINGS OF FACT

1. Complainant currently resides at 201 Blunston Avenue, Apt. C, Collingdale, Pennsylvania (“current Service Address”) where he receives electric and gas services from PECO.  Tr. 17.
2. Complainant did reside at 222 Marks Avenue, Darby, Pennsylvania (“Marks Avenue”) from about January or February 2003 to June 30, 2003.  During this time Complainant was the customer of record.  Tr. 18-20, 22.
3. Complainant occupied Marks Avenue with his cousin, Ms. Kormassa Bobo, and her two children.
 Tr. 20-21.
4. Complainant did not alert PECO when he moved out of Marks Avenue address on June 30, 2003.  Tr. 23-24.
5. Complainant relied on Ms. Bobo to alert PECO that Complainant had moved from Marks Avenue and to transfer the bill to her name.  Tr. 23, 41-42.

6. Complainant did not go to PECO in-person or personally contact PECO to change the responsible party for the Marks Avenue service.  Tr. 43.

7. Complainant moved to 2134 S. 67th Street, Philadelphia, Pennsylvania (67th Street”) after moving from Marks Avenue on July 1, 2003.  Complainant received just electric service from PECO at 67th Street.  Tr. 24-25.

8. The electric service at 67th Street was not initially in the Complainant’s name; it was in the name of Patrick Sawyer, the landlord.  Complainant became the customer of record at 67th Street around the end of 2005.  Tr. 26-33.

9. Complainant testified that sometime in July 2007 he moved from 67th Street back to Marks Avenue.  Tr. 34.
10. Complainant acknowledged that he left the 67th Street owing a balance of about $700 or $800 to PECO for electric service.  Tr. 35-36.

11. Complainant testified that when he moved back to Marks Avenue in July 2007, the service was in his cousin’s name.  Tr. 37.

12. Complainant testified that he moved from Marks Avenue address to the current Service Address in July 2008.  Tr. 38.
13. Complainant did not pay a PECO bill between July 2007 and July 2008 while residing at Marks Avenue.  Tr. 39.

14. Complainant assumed Ms. Bobo paid the PECO bill from July 2007 through July 2008.  Tr. 39-40.

15. Complainant became aware of PECO billed service in his name for Marks Avenue in December 2006.  Tr. 40.

16. Complainant admitted that PECO requested evidence or documents sent to show that Complainant did not reside at Marks Avenue.  Tr. 43.

17. Complainant stated he sent to PECO a copy of his PECO bill at 67th St. in response to the Company’s request.  Tr. 45.

18. Complainant never received communication from PECO that the documents he sent satisfied the Company in that he was not responsible for the billed service at Marks Avenue.  Tr. 46-48.
19. Complainant believed that PECO billed him for electric and gas service at Marks Avenue for a three-month timeframe; September, October and November 2006 or October, November, December 2006.  Tr. 53-58.

20. Ms. Nadine Tillman is a regulatory assessor with PECO assigned to review and handle customer complaints.  Tr. 60.

21. PECO’s records reflect that electric and gas service was initiated at Marks Avenue in Complainant’s name on December 2, 2002 and ended April 15, 2003 with a remaining balance of $795.55.  Tr. 61-62, PECO Exhibit 2. 

22. PECO’s records show service initiated in Ms. Bobo’s name at Marks Avenue from April 15, 2003 through December 6, 2006 with an outstanding balance of $676.43. PECO is not attempting to collect this balance from Complainant.  Tr. 62.

23. PECO’s records show Complainant initiated service at Marks Avenue on December 8, 2006 and ended on June 14, 2007 with an outstanding balance of $1,159.32.  Tr. 62-63, PECO Exhibit 4.

24. PECO transferred $1,159.32 owed by Complainant at Marks Avenue to his account at his current Service Address.  Tr. 63, 68, PECO Exhibit 4.
25. PECO transferred $642.38 from billed service owed by Complainant at 67th St. to Complainant’s account at the current Service Address.  Tr. 64-65.

26. The total amount transferred to Complainant’s current Service Address account was $1,159.32 (Marks Avenue) + $642.38 (67th Street) = $1,801.70 + $133.45 (late fees) = $1,935.15.  Tr. 65-66, 76-78, PECO Exhibit 2, 5 and 6.

27. PECO has no record of a call disputing any balance for PECO service in December 2006.  Tr. 68-69.
28. Complainant failed to present any documentation regarding theft of his identity.  Tr. 70.

29. PECO asserted that the Complainant is responsible for the bill for service incurred.  Tr. 70.  
30. Complainant’s total amount owed at current Service Address is $1,935.15. This amount includes the charges Complainant accrued at Marks Avenue which are in dispute.  Tr. 74-75, PECO Exhibit 5.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied his burden of proof.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Complainant does not dispute that he is responsible for billed service that occurred at 67th St. with the amount due of $642.38.  Tr. 35-36.  Respondent is not holding Complainant responsible for billed service accrued at Marks Avenue from April 15, 2003 through December 6, 2006.  Tr. 62.  Respondent is holding Complainant responsible for billed service accrued at Marks Avenue from December 2, 2002 through June 30, 2003 and December 8, 2006 through June 14, 2007.  Tr. 63.  Complainant does not dispute that he resided at Marks Avenue from January or February 2003 through June 30, 2003 and again from July 2007 through July 2008.  Tr. 18-20, 22, 37-38.  Complainant does not dispute that he is the responsible party to pay for PECO service for the first period at Marks Avenue, from January or February 2003 through June 30, 2003.  However, Complainant does dispute that he is responsible for billed electric and gas PECO service from December 8, 2006 through June 14, 2007, the second period at Marks Avenue.   
This is a matter of the shift of the burden of persuasion.  The Complainant offered testimony that he did not reside at Marks Avenue from December 8, 2006 through June 14, 2007.  Consequently, Complainant claimed he is not responsible for electric and gas service accrued at Marks Avenue accrued over that period with a corresponding bill of $1,159.32.  The burden of persuasion then shifted to PECO.
PECO produced documents showing an account for electric and gas service for the disputed period and the disputed amount for service at Marks Avenue but the mailing address at 67th Street.  Consequently, the records of PECO show that Complainant was the responsible party for Marks Avenue but had that bill mailed to 67th Street.  The burden of persuasion shifted back to Complainant.  Complainant simply needed to show he was not the responsible billed party at Marks Avenue over the disputed billed period.
Complainant provides only his word as oral testimony that he did not reside at Marks Avenue during the disputed period.  Despite requests from PECO for documentation of another place of residence, Complainant provided no clear form of documentation for another residence during the disputed period.  At the evidentiary hearing, Complainant provided no documentation to corroborate his oral testimony that he did not reside at Marks Avenue during the disputed period.  Additionally, Complainant did not produce his cousin, Ms. Bobo, as a witness to corroborate his allegation that she was responsible for the billed service during the disputed period.   
Complainant failed to show that he was not the responsible billed party at Marks Avenue from December 8, 2006 through June 14, 2007.  Complainant thus failed to sustain his burden of proof.

Pursuant to the facts provided in this proceeding and 52 Pa.Code § 56.16(a), Complainant is responsible for the billed service accrued at Marks Avenue from December 8, 2006 through June 14, 2007 in the amount of $1,159.32.  Complainant does not dispute the amount owed at 67th St., which is $642.38.  The sum of these two amounts owed is $1,159.32 + $642.38 = $ 1,801.70.  Additionally, Complainant accrued a total of $133.45 in late fees.  Thus, Complainant is the responsible party to pay a grand total of ($1,159.32 + $642.38 + $133.45 = $1,935.15) $1,935.15 for electric and gas service rendered. 
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa. C.S. § 701.

4. Complainant has not sustained his burden of proof.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Mr. Jallah Buku against PECO Energy Company at Docket No. F-2009-2090179 is dismissed.


2.
That the Secretary’s Bureau mark this docket closed.

Date: September 10, 2009


















Angela T. Jones








Administrative Law Judge

	� 	Complainant refers to Ms. Bobo as his sister but she is his cousin.
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