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HISTORY OF THE PROCEEDING

On December 1, 2008, Noland Wenger (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. – Gas Division (respondent), Docket Number C-2008-2076768.  The Complaint alleged “high bills” for the period December, 2007 through April 15, 2008.  The Complaint was also an appeal of a decision by the Commission’s Bureau of Consumer Services (BCS) in BCS case number 2349395.  Complainant made an informal complaint to BCS on February 26, 2008.  BCS decided that Complainant’s billings by respondent were based on actual usage, and that complainant should pay a special budget amount of $927 per month consisting of a regular budget amount of $801 per month plus $126 per month against an outstanding balance on his account of $7,552.55.
  The BCS decision was dated November 13, 2008.
On December 23, 2008, respondent filed its Answer and New Matter (Answer).  The Answer denied the material averments of the Complaint.
By Interim Order Setting Resolution Conference (Interim Order) dated December 31, 2008, Chief Administrative Law Judge (Chief ALJ) Veronica A. Smith directed respondent to contact complainant not later than January 14, 2009, to arrange a convenient time, place and date for a conference between the parties to try to resolve the case.  The Interim Order also directed that the conference occur not later than January 28, 2009, and that respondent file a report with Mediation Coordinator Herbert R. Nurick within 10 days after the conference.
By letter dated February 25, 2009, respondent stated that it had advised Mediation Coordinator Nurick that it was willing to submit the case to mediation but, upon further review, determined that mediation was not appropriate.
By Memorandum dated March 3, 2009, Mediation Coordinator Nurick memorialized the fact that respondent had filed the report required by the Interim Order.

By Hearing Notice dated April 22, 2009, an Initial Hearing (Hearing) was scheduled for June 2, 2009, and the case was assigned to me.
As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated April 22, 2009, in this case.  The Prehearing Order advised the parties with respect to Commission procedure, complainant’s burden of proof, requests for continuances, required numbers and marking of proposed exhibits, attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled Hearing.

On June 2, 2009, Matthew A. Totino, Esquire, and the law firm of Ryan, Russell, Ogden & Seltzer P.C., entered an appearance on behalf of complainant.

The Hearing convened as scheduled on June 2, 2009.  Complainant was represented by Matthew A. Totino, Esquire, and respondent was represented by Mark C. Morrow, Esquire.  Complainant offered evidence by way of the testimony of two witnesses and the introduction of six exhibits (marked C-1 through C-6).  Respondent offered evidence by way of the testimony of two witnesses and the introduction of 13 exhibits (marked UGI 1 through UGI 13).  A transcript of the proceeding containing 51 pages was produced.

By Briefing Order dated June 2, 2009, the parties were directed to file and serve Main Briefs not later than July 23, 2009, and Reply Briefs not later than August 6, 2009.

Both parties timely filed and served both Main and Reply Briefs.

The record closed on August 6, 2009.

FINDINGS OF FACT

1.
On December 1, 2008, complainant filed with the Commission a Complaint against respondent alleging “high bills” for the period December, 2007 through April 15, 2008.
2.
The Complaint was filed in response to a BCS decision in BCS case number 2349395 in which BCS found that complainant’s bills were correct as rendered and established a payment plan for complainant.
3.
A Hearing was held on the Complaint on June 2, 2009, with both parties represented by legal counsel.

4.
After the Hearing, both parties filed both Main and Reply Briefs.

5.
Complainant’s natural gas bills for the period December, 2007 through April 15, 2008, are considerably higher than for similar periods in 2006-2007 and in 2008-2009.

6.
On the very first of the “high bills” respondent recognized that there may be a problem and solicited complainant’s cooperation in investigating the situation.

7.
On January 26, 2008, respondent determined that the remote device used to transmit meter reading information to respondent and the actual gas meter both had the same reading and therefore found that there was nothing amiss as to the functioning of the meter.

8.
On January 29, 2008, respondent dispatched a representative to investigate complainant’s report of a smell of gas in the street outside complainant’s residence.  Respondent’s representative detected no smell of gas and found no gas leak outside complainant’s residence.

9.
By letter dated January 31, 2008, respondent advised complainant of a possible “inefficiency” of one or more gas appliances that could be the cause of the higher than normal December, 2007 bill.

10.
By letter dated January 31, 2008, respondent advised complainant of his right to have a meter test done, at a cost of $100, and of his right to be present.
11.
Complainant declined to pay the fee and have the meter changed and tested.

12.
On February 26, 2008, complainant made an informal complaint to BCS, BCS case number 2349395.

13.
On April 11, 2008, complainant (or complainant’s wife) called respondent to again complain about “high bills”.
14.
On April 17, 2008, respondent changed out complainant’s gas meter, waiving the fee, and had it tested.  The meter tested within Commission established tolerances during the meter test on April 24, 2008.

15.
By letter dated April 28, 2008, respondent notified complainant of the meter test results.  Respondent’s letter also reminded complainant that the outstanding balance on his account with respondent was $7,994.89, and provided a telephone number for complainant to call to arrange a payment agreement.

16.
During the Summer of 2008 (non-heating season), complainant’s monthly bills returned to the levels of the previous two years for the same time period.

17.
Complainant’s natural gas usage during the Summer would be for hot water only, not heating of the residence.

18.
On November 13, 2008, BCS issued its decision in BCS case number 2349395 which, among other things, established a 60-months pay off period for complainant’s then-existing outstanding balance.

19.
On December 2, 2008, respondent sent a service supervisor to complainant’s residence.

20.
Respondent’s service supervisor, using a multiple gas indicator, determined that there were unsafe levels of carbon monoxide in the basement of complainant’s residence.
21.
Respondent’s service supervisor placed complainant’s gas-fired boiler out of service on December 2, 2008.

22.
The service supervisor determined that the buildup of carbon monoxide in complainant’s basement was a result of incomplete combustion in the gas-fired boiler.

23.
On December 5, 2008, respondent caused a new gas furnace to be installed at complainant’s residence, at no cost to complainant, under respondent’s LIURP.
24.
As a part of the furnace replacement respondent removed and tested complainant’s meter that had been installed the previous April.  This meter also tested within Commission established tolerances.

25.
On December 16, 2008, respondent received income information from complainant showing that complainant actually had a Level 5 income, i.e., gross monthly household income in excess of 300% of the Federal poverty level.
26.
Respondent has made no attempt to have complainant pay for the new gas furnace nor does it intend to do so.

27.
Complainant’s gas-fired boiler was a “conversion furnace”, i.e., one originally designed to burn a different fuel, most likely coal, that had been converted to use natural gas.

28.
The conversion furnace had been installed and in use in complainant’s residence prior to 1982.
29.
The malfunctioning conversion furnace caused a buildup of dangerous carbon monoxide in complainant’s basement and would cause an excessive amount of gas to be used to maintain an acceptable heating level in the residence.

30.
Complainant’s conversion furnace began to fail in the heating season of 2007-2008, causing the “high bills” incurred from December, 2007 through April 15, 2008.

31.
During the non-heating season of 2008 (April 15, 2008 to December 2, 2008), when the primary use of gas at complainant’s residence was limited to the hot water heater, complainant’s gas bills returned to previous levels because the conversion furnace was only minimally operating.

32.
At the time of the Hearing, complainant’s outstanding balance owed to respondent for natural gas service was $7,040.38.

33.
Respondent took all appropriate actions to assist complainant.

DISCUSSION

As the proponent of a Commission order, complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner
, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.

To establish a sufficient case and satisfy the burden of proof, complainant must show that respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Complainant must initially produce sufficient credible evidence to establish a prima facie case in order that complainant not lose summarily.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If complainant does so, the burden of going forward with evidence shifts to respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with complainant.  Milkie v. Pa. Public Utility Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

When the Complaint alleges a high-billing dispute, a complainant’s initial burden of production is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the initial burden of production, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record evidence to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the burden of proof never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Cmwlth. 2001).

In the instant case, there is no question that complainant’s natural gas bills for the period December, 2007 through April 15, 2008, are considerably higher than for similar time periods in 2006-2007 and in 2008-2009.
The following chart shows complainant’s natural gas bills for the relevant periods:
	
	2006
	2007
	2008
	2009

	January
	$419.64
	$501.50
	$1,870.59
	$509.20

	February
	553.72
	508.40
	2,168.48
	384.90

	March
	287.61
	301.48
	1,248.35
	192.49

	April
	75.38
	69.19
	319.10 (239.41-4/15/08)
	114.83

	May
	92.76
	84.15
	146.87
	

	June
	26.13
	38.63
	41.13
	

	July
	37.31
	41.63
	41.24
	

	August
	53.08
	37.12
	44.68
	

	September
	78.87
	62.68
	41.24
	

	October
	136.13
	11.55
	39.52
	

	November
	291.43
	419.34
	506.92
	

	December
	632.60
	2,031.64
	575.38 (new furnace installed by UGI 12/5/08)
	


The mere fact that the bills for the disputed period are higher than for comparable periods does not, in and of itself, prove anything as to why, however.  Complainant still has to adduce evidence in accordance with Waldron to make out even a prima facie case.
In the instant case complainant offered no evidence with respect to the number of occupants of the household at any point in time.  There is no evidence as to the composition of the household before the disputed bills period; there is no evidence as to the composition of the household during the disputed bills period; and there is no evidence as to the composition of the household after the disputed bills period.  Consequently, any finding of fact regarding whether the number of occupants of the household changed could only be based upon surmise and conjecture.
Complainant did provide evidence that the potential for energy utilization is low, or at least consistent.  Natural gas service from respondent is used for only two purposes at complainant’s residence, heating (through circulating hot water heated by a gas-fired boiler) and for making hot water for bathing, dish washing, et cetera.  This has been true ever since complainant moved into the house in April of 1982.
While one of complainant’s witnesses alluded to a prior billing abnormality in May of 2007 (Tr. 10), no specifics were provided and respondent’s account history (Exhibit UGI 1) does not show any previous abnormalities (it does show consistently high bills during each heating season, as would be expected).
Complainant has failed to satisfy the minimum requirements of Waldron and its progeny in adducing sufficient evidence to make out a prima facie case.

Even if complainant had established a prima facie “high bill” case, respondent brought forth sufficient evidence to, at least, equally balance that of complainant.

When respondent sent complainant the bill for natural gas service for December, 2007 the bill contained a hand written note requesting that complainant call customer service to “schedule an appointment to reprogram device and meter” (Exhibit C-1).  That is, on the very first of the “high bills” respondent recognized that there may be a problem and solicited complainant’s cooperation in investigating the situation.  Complainant’s wife called respondent’s customer service representative on January 21, 2008, and on January 26, 2008, respondent sent a representative to complainant’s residence.  Respondent’s representative determined that the remote device used to transmit meter reading information to respondent and the actual gas meter both had the same reading and therefore found that there was nothing amiss as to the functioning of the meter.
Three days later, on January 29, 2008, complainant reported a smell of gas in the street outside complainant’s residence.  Respondent dispatched a representative the same day to investigate.  Respondent’s representative detected no smell of gas and found no gas leak outside complainant’s residence.
By letter dated January 31, 2008, respondent advised complainant of a possible “inefficiency” of one or more gas appliances that could be the cause of the higher than normal December, 2007 bill.  Respondent’s letter also advised complainant of his right to have a meter test done, at a cost of $100, and of his right to be present, all in accordance with the terms of respondent’s Commission approved tariff.  Exhibit UGI 4.  Complainant declined to pay the fee and have the meter changed and tested.
On February 26, 2008, complainant made an informal complaint to BCS, BCS case number 2349395.

On April 11, 2008, complainant (or complainant’s wife) called respondent to again complain about “high bills”.
On April 17, 2008, respondent changed out complainant’s gas meter, waiving the fee, and had it tested.  The meter tested within Commission established tolerances during the meter test on April 24, 2008.  Exhibit UGI 7.

By letter dated April 28, 2008, respondent notified complainant of the meter test results.  Respondent’s letter also reminded complainant that the outstanding balance on his account with respondent was $7,994.89, and provided a telephone number for complainant to call to arrange a payment agreement.  Exhibit UGI 8.

During the Summer of 2008 (non-heating season), complainant’s monthly bills returned to the levels of the previous two years for the same time period.  This comports with the fact that complainant’s natural gas usage during the Summer would be for hot water only, not heating of the residence.
On November 13, 2008, BCS issued its decision in complainant’s BCS case number 2349395.  BCS found that the disputed bills were accurate as rendered and established a payment plan for complainant.  The BCS payment plan required complainant to pay a special budget amount of $927 per month, consisting of a regular budget amount of $801 per month plus $126 per month toward a then-outstanding balance of $7,552.55.
On December 2, 2008, respondent sent a service supervisor to complainant’s residence.  Respondent’s service supervisor, using a multiple gas indicator, determined that there were unsafe levels of carbon monoxide in the basement of complainant’s residence.  Consequently, respondent’s service supervisor placed complainant’s gas-fired boiler out of service (“red-tagged” it and shut it off).  The service supervisor determined that the buildup of carbon monoxide in complainant’s basement was a result of incomplete combustion in the gas-fired boiler.  Tr. 45-48.
On December 5, 2008, respondent caused a new gas furnace to be installed at complainant’s residence, at no cost to complainant, under respondent’s low income usage reduction program (LIURP).
  As a part of the furnace replacement respondent removed (December 2, 2008) and tested (December 4, 2008) complainant’s meter that had been installed the previous April.  This meter also tested within Commission established tolerances.  Exhibit UGI 11.
On December 16, 2008, respondent received income information from complainant showing that complainant actually had a Level 5 income.
  UGI Exhibit 12.  Despite this revelation, respondent has made no attempt to have complainant pay for the new gas furnace nor does it intend to do so.  Tr. 40-41.
The credible evidence adduced at the Hearing proves that complainant’s gas-fired boiler was a “conversion furnace”, i.e., one originally designed to burn a different fuel, most likely coal, that had been converted to use natural gas.  Tr. 45-46.  The conversion furnace had been installed and in use in complainant’s residence prior to 1982.  Tr. 7.  In December of 2008 the conversion furnace was not functioning properly, causing a buildup of dangerous carbon monoxide in complainant’s basement and causing an excessive amount of gas to be used to maintain an acceptable heating level in the residence.

The natural inference to be drawn from all of the evidence presented is that complainant’s conversion furnace began to fail in the heating season of 2007-2008, causing the “high bills” incurred from December, 2007 through April 15, 2008.  During the non-heating season of 2008 (April 15, 2008 to December 2, 2008), when the primary use of gas at complainant’s residence was limited to the hot water heater, complainant’s gas bills returned to previous levels because the conversion furnace was only minimally operating.  Tr. 40.  The defective conversion furnace caused complainant to use excessive amounts of gas to heat his residence during the period for which he contests the billed amounts (December, 2007 through April 15, 2008).  However, there is no credible evidence that complainant did not “use”, albeit inefficiently, the natural gas for which respondent billed him during the disputed period.
Complainant has failed to bear his burden of proof that the bills rendered to him by respondent for the period from December, 2007 through April 15, 2008, are not correct as rendered.  Consequently, complainant must pay respondent for the arrearage that has accumulated on his natural gas service bill, to include the disputed charges.  At the time of the Hearing, complainant’s outstanding balance owed to respondent for natural gas service was $7,040.38.  Pursuant to the provisions of 66 Pa.C.S.A. § 1405(b), based upon complainant’s gross monthly household income of $3,750 per month for a household of two persons (UGI Exhibit 12), the outstanding balance must be amortized over no more than six months.
Though not raised in the Complaint, complainant’s Main and Reply Briefs argue that respondent’s service to complainant was inadequate, unreasonable and unsafe in violation of the provisions of 66 Pa.C.S.A. § 1501.  The facts of this case prove that is not so.  On the very first of the contested bills respondent itself requested complainant to contact its representatives, recognizing (and alerting complainant) that there may be a problem.  Thereafter, respondent took all appropriate actions to assist complainant.  As early as January, 2008, respondent suggested that one or more of complainant’s gas burning devices was not operating correctly.  UGI Exhibit 4.  At that same time, respondent offered to test complainant’s meter – subject to the charge for such test set forth in its Commission approved tariff.  Complainant declined to pay the fee and have the meter tested.  Subsequent to complainant’s making of an informal complaint to BCS and a telephone call from complainant’s wife, in April, 2008, respondent replaced complainant’s meter and tested it at no charge to complainant.  Respondent promptly reported the meter test results to complainant (the meter tested within acceptable parameters) and provided a telephone number for complainant to call to arrange a payment agreement for his large outstanding balance.  At the beginning of the 2008-2009 heating season respondent sent a service supervisor to complainant’s residence to check on things.  At that time respondent discovered that complaint’s more than 26 years old conversion furnace was malfunctioning, creating dangerous levels of carbon monoxide in complainant’s basement.  Respondent immediately placed the conversion furnace out of service, as it is required to do.  Then, operating under the false assumption that complainant was qualified for LIURP assistance (an assumption engendered by BCS’s establishment of a 60-months period to pay off complainant’s arrearage in BCS case number 2349395), respondent replaced complainant’s conversion furnace at no cost to complainant, using more than $5,000 in LIURP funds.  Upon subsequently learning that complainant was not entitled to LIURP assistance, respondent declined to seek reimbursement and does not intend to do so.
This recitation of the facts proven in this case conclusively establishes that respondent has acted responsibly throughout its dealings with complainant.  The service rendered by respondent to complainant has been adequate, reasonable and safe.  There is no basis to conclude that respondent has violated the provisions of 66 Pa.C.S.A. § 1501 in any way.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.
Pursuant to 66 Pa.C.S.A. §332(a), the burden of proof in this proceeding is upon complainant.

3.
The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.

4.
The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.

5.
The burden of production may shift between the parties during the course of a trial.

6.
If the party with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.

7.
Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.

8.
If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.
9.
The burden of production goes to the legal sufficiency of a party’s case.

10.
Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.

11.
The burden of persuasion determines which party must produce sufficient evidence to meet the applicable standard of proof.
12.
It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.

13.
Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.

14.
Even unrebutted evidence may be disbelieved.

15.
In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.

16.
To establish a sufficient case and satisfy the burden of proof, complainant must show that respondent is responsible or accountable for the problem described in the Complaint.

17.
A showing that respondent is responsible or accountable for the problem described in the Complaint must be by a preponderance of the evidence.
18.
A preponderance of the evidence is achieved by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

19.
Complainant must initially produce sufficient credible evidence to establish a prima facie case in order that complainant not lose summarily.

20.
If complainant produces sufficient credible evidence to establish a prima facie case, the burden of going forward with evidence shifts to respondent to produce credible evidence of at least co-equal weight.

21.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

22.
Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

23.
When the Complaint alleges a high-billing dispute, a complainant’s initial burden of production is governed by Waldron.

24.
A complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.

25.
If a complainant establishes a prima facie case by making the Waldron showings, the burden of going forward with evidence shifts to the utility.
26.
If the utility has placed into the record evidence to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.

27.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.

28.
The Waldron rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Any circumstantial evidence which meets this standard will establish a prima facie case.

29.
The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.

30.
If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.

31.
Where the Commission dismisses the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.
32.
In the instant case complainant offered no evidence with respect to the number of occupants of the household at any point in time.

33.
Any finding of fact regarding whether the number of occupants of the household changed could only be based upon surmise and conjecture.

34.
Complainant did provide evidence that the potential for energy utilization is low, or at least consistent.

35.
Complainant’s prior billing history shows no previous abnormalities prior to the December, 2007 to April 15, 2008 time period.
36.
Complainant failed to satisfy the minimum requirements of Waldron and its progeny in adducing sufficient evidence to make out a prima facie case.

37.
Even if complainant had established a prima facie “high bill” case, respondent brought forth sufficient evidence to, at least, equally balance that of complainant.

38.
Requiring complainant to pay a fee of $100 dollars for a meter test is consistent with the provisions of respondent’s Commission approved tariff.
39.
A utility’s Commission approved tariff has the force of law and is binding on the utility and its customers.

40.
Tariff provisions approved by the Commission are prima facie reasonable.

41.
The BCS payment plan of 60-months to pay off complainant’s outstanding bill established in the BCS decision in BCS case number 2349395 is only permissible for a customer having a gross monthly household income of 150% or less of the Federal poverty level.
42.
Both the complainant’s meter tested on April 24, 2008, and the complainant’s meter tested on December 4, 2008, tested within the Commission prescribed tolerances of accuracy.
43.
Complainant’s gross monthly household income exceeds 300% of the Federal poverty level.
44.
Complainant has failed to bear his burden of proof that the bills rendered to him by respondent for the period from December, 2007 through April 15, 2008, are not correct as rendered.

45.
Pursuant to the provisions of 66 Pa.C.S.A. § 1405(b), based upon complainant’s gross monthly household income of $3,750 per month for a household of two persons, complainant’s outstanding balance for natural gas service from respondent must be amortized over no more than six months.

46.
The service rendered by respondent to complainant has been adequate, reasonable and safe.

47.
There is no basis to conclude that respondent has violated the provisions of 66 Pa.C.S.A. § 1501 in any way.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Noland Wenger against UGI Utilities, Inc. – Gas Division at Docket Number C-2008-2076768 is dismissed, except for the purposes of establishing a payment arrangement.

2.
That Noland Wenger shall make monthly payments consisting of his current bill plus one sixth (1/6) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.

3.
That as long as Noland Wenger keeps the payment schedule set forth in Order paragraph 2, above, UGI Utilities, Inc. – Gas Division shall not suspend or terminate his natural gas utility service except for valid safety or emergency reasons.

4.
That, if Noland Wenger does not keep the payment schedule set forth in Order paragraph 2, above, UGI Utilities, Inc. – Gas Division is authorized to suspend or terminate his natural gas utility service in accordance with the provisions of the Pennsylvania Public Utility Code and the Pennsylvania Public Utility Commission’s regulations.

5.
That the record at Docket Number C-2008-2076768 be marked closed.

Date:
September 18, 2009


              








                                                 Wayne L. Weismandel





             Administrative Law Judge

�	The BCS decision provided complainant a 60-months pay-back period for the arrearage, which indicates a Level 1 income.  66 Pa.C.S.A. § 1405(b).


�	See, 66 Pa.C.S.A. §§ 332(a), 315.


�	Respondent need not produce evidence which preponderates or outweighs or surpasses the evidence of complainant, it is sufficient if such evidence is coequal, leaving the proof in equilibrium.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528, 530 (1980).


�	Because BCS had provided complainant with a 60 –months payback on his arrearages, see n.1, respondent believed complainant was a Level 1 customer entitled to this assistance.  The total cost to LIURP was $5,976.75.  UGI Exhibit 10.


�	I understand this to mean that complainant’s gross monthly household income exceeds 300% of the Federal poverty level.  66 Pa.C.S.A. § 1405.
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