BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

William J. Borlak




:









:

v. :

C-2008-2064344
:

Columbia Gas of Pennsylvania, Inc.
 

:

INITIAL DECISION AFTER REMAND
Before

Katrina L. Dunderdale
Administrative Law Judge

HISTORY OF THE PROCEEDING


On September 12, 2008, William J. Borlak (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Columbia Gas of Pennsylvania, Inc. (“Columbia Gas” or “Respondent”) alleging Columbia Gas improperly charged excessive rates for two rental units owned by Complainant.  Columbia Gas filed an answer and new matter in response to Mr. Borlak’s complaint on October 14, 2008.
   

By Telephone Hearing Notice dated November 10, 2008, the Public Utility Commission notified the parties that an initial telephonic hearing in this case was scheduled for Tuesday, December 16, 2008, at 10:00 a.m.  At the initial telephonic hearing, Complainant orally requested a general continuance on the grounds he filed a Chapter 13 bankruptcy action with the appropriate Bankruptcy Court back on November 30, 2008 at Case Number 08-27953.  

On February 5, 2009, Complainant’s bankruptcy counsel submitted a true and correct copy of the Meeting of Creditors notice, showing Complainant filed for Chapter 13 bankruptcy protection on November 26, 2008 at Case Number 08-27953, and Schedule F from Complainant’s bankruptcy petition, showing two accounts for natural gas service from Respondent for service at 730 California Avenue and 734 California Avenue.

Complainant filed for bankruptcy approximately eleven (11) weeks after he requested an administrative hearing with the Commission, and twenty days after he received the Commission’s Telephone Hearing Notice on November 10, 2008.

On February 23, 2009, the presiding officer issued an Initial Decision which dismissed Complainant’s complaint, pursuant to Section 1471 of Title 28, United States Code, 28 U.S.C.A. §1471 and for failure to proceed with the complaint or satisfy the burden of proof.

On July 6, 2009, pursuant to the Motion of Commissioner Wayne E. Gardner at the Public Meeting on June 18, 2009 and the Statement of Commissioner Kim Pizzingrilli, the Commission reversed the Initial Decision in part and remanded the matter for further action consistent with the Opinion and Order, noting that the Commission retains jurisdiction over Complainant’s allegations Columbia Gas of Pennsylvania, Inc. charged excessive rates.

In her Statement dated June 18, 2009, Commissioner Pizzingrilli recommended Complainant be provided with an opportunity to affirmatively indicate his intent to continue to pursue his complaint before the Commission or whether he is content to permit the United States Bankruptcy Court to dispose of these debts without any further continued prosecution of his complaint against Columbia Gas of Pennsylvania, Inc.  

On July 21, 2009, the presiding officer issued an Order which required Complainant to provide written documentation to indicate whether he wished to pursue his complaint before the Commission.  The same order required Complainant to provide this written statement on or before close of business on Friday, July 31, 2009 because failure to respond would result in the dismissal of Complainant’s formal complaint for failure to prosecute his complaint.
FINDINGS OF FACT

1.
Complainant, William J. Borlak, receives mail at 1349 Fourth Avenue, Coraopolis, Pennsylvania 15108. 
2.
On September 12, 2008, Complainant filed a formal complaint with the Commission against Columbia Gas alleging Columbia Gas improperly charged excessive rates for two rental units owned by Complainant, and requested a payment agreement.  
3.
At the initial hearing on December 16, 2008, Complainant requested a continuance because he filed recently for bankruptcy protection.
4.
On February 23, 2009, the presiding officer issued an Initial Decision which dismissed the complaint on the grounds the United States Bankruptcy Court maintains jurisdiction over the two accounts Complainant had with Respondent. 
5.
 On July 6, 2009, the Commission reversed the Initial Decision in part and remanded the matter for further action consistent with the Opinion and Order, noting that the Commission retains jurisdiction over Complainant’s allegations Columbia Gas of Pennsylvania, Inc. charged excessive rates

6.
In his Motion attached to the July 6, 2009 decision, Commissioner Wayne E. Gardner noted the Commission retains jurisdiction over allegations concerning Complainant’s allegation that Respondent excessively charged him on his account with Respondent.  

7.
In her Statement, Commissioner Kim Pizzingrilli recommended the Commission should provide Complainant with an opportunity to indicate his intent either to continue to pursue his complaint before the Commission or to permit the United States Bankruptcy Court to dispose of these debts without any further continued prosecution of his complaint against Columbia Gas of Pennsylvania, Inc.  

8.
  On July 21, 2009, the presiding officer issued an Order which required Complainant to provide written documentation to indicate whether he wished to pursue his complaint before the Commission and to provide said documentation on or before close of business on Friday, July 31, 2009.

9.
 Complainant has not responded to the Order dated July 21, 2009.

10. 
  The Order dated July 21, 2009 was mailed to Complainant’s last known address and has not been returned as undeliverable by the United States Postal Service.
DISCUSSION



On September 12, 2008, Complainant filed a formal complaint alleging Respondent improperly charged excessive rates for two rental units owned by Complainant, and requested a payment agreement.  At the administrative hearing scheduled to be conducted on December 16, 2008, Complainant notified the presiding officer that he filed for Chapter 13 bankruptcy protection back on November 26, 2008.


The presiding officer issued an Order and sought to ascertain whether Complainant wished to pursue his complaint filed back in September 12, 2008.  Complainant did not submit any written documentation to indicate his wishes, did not telephone the Commission to indicate his wishes and never responded to the Order in any manner.



Dismissal of a complaint without prejudice for lack of prosecution is an appropriate disposition of such proceeding when a complainant refuses to proceed or to file appropriate responsive pleadings.  See Snyderville Community Development Corp. v. Philadelphia Gas Works, 2006 Pa. PUC LEXIS 64 (July 31, 2006), wherein the Commission ruled a complainant’s failure to comply with multiple orders - directing the entry of appearance of an attorney to represent Complainant at the hearing - warrants the dismissal of the complaint.  Citing Treffinger v. PPL Electric Utilities Corp., C-20027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003), the Commission held “[a]n ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the complaint without hearing.”  



Applying Treffinger, supra, and Snyderville, supra, here, the undersigned concludes it would be appropriate to dismiss Mr. Borlak’s complaint for failure to prosecute at this time.  Unlike the complainants in both those two cases, Mr. Borlak failed to comply with an order issued by the presiding officer despite being provided with time and opportunity to indicate whether he has a continuing desire to proceed with his original complaint.    

Accordingly the complaint is dismissed in the ordering paragraphs below. 
CONCLUSIONS OF LAW

1.  The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.


2.
As the party seeking affirmative relief from the Public Utility Commission, Complainant carries the burden to proceed and to prove Respondent improperly charged Complainant for natural gas service.  66 Pa. C.S.A. §332(a).


3.
Complainant failed to meet the burden of proving Respondent improperly charged Complainant for natural gas service.
ORDER

THEREFORE, 

IT IS ORDERED:

That the complaint of William Borlak versus Columbia Gas of Pennsylvania, Inc. at Docket No. C‑2008-2064344 is hereby dismissed for failure to comply with the Third Interim Order dated July 21, 2009.

Date:  September 16, 2009

______________________________






Katrina L. Dunderdale






Administrative Law Judge
SERVICE LIST:  C-2008-2064344

WILLIAM J BORLAK
1349 FOURTH AVENUE
CORAOPOLIS PA 15108
LARRY R CRAYNE ESQUIRE
238 JOHNSTON ROAD
PITTSBURGH PA 15241
� 	For a complete history of the proceeding, refer to the Initial Decision dated February 23, 2009.
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