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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Equitable Gas Company (Equitable) to the Recommended Decision (R.D.) of Administrative Law Judges (ALJs) Robert P. Meehan and Katrina L. Dunderdale.  No Replies to Exceptions were filed.
History of the Proceeding



On April 1, 2009, Equitable filed a proposed tariff supplement to its Tariff Gas – Pa. P.U.C. No. 22, containing changes in the Purchased Gas Cost (PGC) included in tariff rates resulting from Equitable’s projected cost of gas purchased for the 12‑month period from October 1, 2009, to September 30, 2010.  The Company filed this tariff supplement with the Commission pursuant to Section 1307(f) of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 1307(f), and the Commission’s regulations at Section 53.61, et seq., of Title 52 of the Pennsylvania Code, 52 Pa. Code §§ 53.61, et seq.  On February 27, 2009, the Company filed preliminary supporting data required by the Commission’s filing requirements at 52 Pa. Code §§ 53.64, et seq.  Equitable proposed a Purchased Gas Cost rate approximating $10.05 per Mcf, which was a $3.02 per Mcf decrease to its PGC rate, or an approximate $78 million decrease annually, effective October 1, 2009.  



By operation of Section 1307(f)(2) of the Code, 66 Pa. C.S. § 1307(f)(2), the Commission commenced an investigation of this filing to determine the lawfulness, justness and reasonableness of the proposed rates and to satisfy the requirements of Sections 1307, 1317 and 1318 of the Public Utility Code, 66 Pa. C.S. §§ 1307, 1317 and 1318.  This matter was assigned to the Office of Administrative Law Judge for hearings.  In addition to the Commission’s Investigation docketed at R-2009-2088072, the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA) and Michael Tarr filed Complaints, docketed by the Commission at C-2009-2098330, C-
2009-2100312 and C-2009-2091475, respectively.
  The Commission’s Office of Trial Staff (OTS) entered its appearance in this proceeding on March 18, 2009, pursuant to the provisions of 52 Pa. Code § 5.71(a)(1).   

Dominion Retail, Inc. (Dominion Retail), the Independent Oil and Gas Association of Pennsylvania (IOGA), and NRG Energy Center Pittsburgh, LLC (NRG Energy) filed Petitions to Intervene on April 8, 2009, on April 21, 2009, and on April 27, 2009, respectively.  The Petition to Intervene of Dominion Retail was granted on May 4, 2009, and the petitions filed by IOGA and NRG Energy were granted on May 11, 2009.  The OTS, OSBA, OCA and NRG Energy filed written testimony and exhibits opposing certain proposals in the filing.


In accordance with Section 5.231 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.231, Equitable, the OTS, OSBA and OCA explored the possibility of settlement.  As a result of their discussions, Equitable, OTS and OCA achieved a settlement (Joint Settlement) prior to the dates set for submission of further testimony.
  Hearings were held on June 15, 2009, and June 16, 2009, where the parties stipulated to the admission into the record of their written testimony and exhibits.  The prehearing conference generated a 26-page transcript and the hearings generated an additional 226 pages of notes of testimony.



Equitable, OTS and the OCA (the Settling Parties) filed the Joint Settlement, together with their supporting statements, on June 25, 2009.  Dominion Retail filed Objections to Joint Settlement on July 6, 2009, and NRG Energy filed its Objections to the Joint Settlement on July 6, 2009.
  Equitable and NRG Energy submitted Briefs on the only litigated issues (concerning the appropriate value of the BTU Conversion Factor) on or before July 6, 2009, and submitted Reply Briefs on July 8, 2009.  The record closed on July 9, 2009.


By their Recommended Decision dated July 16, 2009, ALJs Meehan and Dunderdale recommended approval of the Joint Settlement.  With regard to the only litigated issue in this proceeding, the BTU Conversion Factor, the ALJs recommended adoption of the position advanced by NRG Energy which proposed a BTU Conversion factor of 1.057.  Timely Exceptions were filed by Equitable solely with regard to the issue of the BTU Conversion Factor.  No Reply Exceptions have been filed.
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



As we review the Exceptions, the Joint Settlement, the ALJs’ recommendation and the arguments of the Parties, we are guided by the standards set forth in Section 1318(a) of the Public Utility Code (Code), 66 Pa. C.S. § 1318(a).  Section 1318 of the Code, 66 Pa. C.S. § 1318, provides that no rates proposed under 
Section 1307(f) can be deemed just and reasonable unless this Commission finds that the utility has pursued a least cost fuel procurement policy, consistent with the utility’s duty to provide safe, adequate and reliable service.  In order to make that determination, Section 1318(a) requires that we make the following specific findings:

(1)  The utility has fully and vigorously represented the interests of its ratepayers in proceedings before the Federal Energy Regulatory Commission.

(2)  The utility has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve the utility from terms in existing contracts with its gas suppliers which are or may be adverse to the interest of the utility’s ratepayers.

(3)  The utility has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies.

(4)  The utility has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.

66 Pa. C.S. § 1318(a).  




In addition to the foregoing, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant has the burden of proof in this action.



We will first address the only litigated issue in this proceeding, the BTU Conversion Factor, then move to a consideration of the Joint Settlement.
BTU Conversion Factor



The following discussion found in the Recommended Decision succinctly describes the nature of the BTU Conversion Factor:
Equitable’s transportation-only customers, such as NRG Pittsburgh, procure natural gas in the competitive marketplace through a gas procurement agreement with a Commission-licensed natural gas supplier (“NGS”).  The transportation customer typically purchases its gas from and is billed by an NGS on a thermal measurement, Decatherms (Dth) or MMBtu, of the heat content of the gas delivered to Equitable’s distribution system on behalf of the transportation customer.  (See, e.g., NRG Pittsburgh St. No. 1, p. 4).

Gas transported for NRG Pittsburgh, and other transportation customers by Equitable on its local distribution system, is measured in thousand cubic feet (“Mcf”), a volumetric measurement, even though gas is bought on the interstate market on a thermal basis.  (See, e.g., NRG Pittsburgh St. No. 1, p. 4).  The purpose of Equitable’s BTU Conversion Factor is to reflect accurately the heat content of an Mcf of gas delivered on Equitable’s system.  (See, e.g., NRG Pittsburgh St. No. 1, at p. 4.)  It is used, pursuant to Section 11.22 of Equitable’s tariff, for purposes of supplier pool balancing to ensure that suppliers are bringing adequate thermal content onto Equitable’s system.  It is also used in Equtiable’s base rate proceedings to determine sales volumes, which in turn is used to determine distribution rates.

The higher the heat content of the natural gas the less a customer needs to meet its thermal requirements and, thus, the customer transports less gas through Equitable’s distribution system.  (Tr. at p. 66.)  Conversely, the lower the heat content of the natural gas the more a customer needs to meet its thermal requirements and, thus, the customer must transport a greater volume of gas through Equitable’s distribution system.  (Tr. at p. 67.)  Under the BTU Conversion Factor, if the actual heat content of the natural gas delivered on Equitable’s distribution system is less than the heat content reflected in the BTU Conversion Factor used in Equitable’s last base rate proceeding to calculate sales volumes, Equitable’s customers will have to transport additional gas in order to satisfy their thermal needs.  (Tr. at p. 88.)  As a result, Equitable’s customers will incur additional transportation costs.

Transportation customers must pay additional transportation charges as well as purchase additional commodity if the BTU Conversion Factor is set too high.  If the heat content is lower than the heat content reflected in the 1.06 BTU Conversion Factor, then transportation‑only customers must purchase and transport additional natural gas in order to satisfy their thermal needs.  (Tr. at pp. 88, 91.)  Further, under Section 11.22 of Equitable’s tariff, a competitive NGS would have to arrange for sufficient gas to be injected into Equitable’s system to satisfy the needs of the NGS’s customers and may result in financial penalties for imbalances under a pooling agreement, which penalties are ultimately passed onto the consumer.  (Tr. at 90.)
R.D. at 44-45.



Upon review of the record, the ALJs determined that Equitable failed to show that its proposed BTU Conversion Factor of 1.06 was just and reasonable.  The ALJs based their determination on two factors.  First, the ALJs concluded that the record indicated that Equitable did not provide gas with the same or greater heat content which it claimed it would and upon which its previous tariff was based.  R.D. at 46.  The ALJs also found that Equitable was incorrect when it argued that there was little or no fiscal impact to customers when natural gas is delivered with a lower heat content than that upon which the BTU Conversion Factor is based.  The ALJs stated that there was a benefit to Equitable to the extent that it sold more gas due to a lower heat content.  The ALJs concluded, “To permit Equitable to provide gas with heat content as low as 1.037, with the concomitant pecuniary benefit to Equitable, would be neither just, reasonable, nor in the public interest.”  R.D. at 46.



The ALJs also concluded that Equitable should not be permitted to state the BTU Conversion Factor rounded to the second decimal point.  The ALJs noted that the conversion factor used prior to the current 1.06 factor was rounded to the third decimal point.  However, according to the ALJs, Equitable successfully argued in its prior PGC proceedings for the increase to a 1.06 BTU Conversion Factor on the basis that Equitable would provide heat content up to and greater than that factor.  R.D. at 46.



The arguments Equitable makes in its Exceptions include that the ALJs’ erroneously determined that the evidence of record failed to support a BTU Conversion factor of 1.06 and that Equitable had the burden of proof to establish 1.06 as the correct BTU Conversion Factor.  Equitable presents additional arguments regarding which entities may, or may not, benefit from a revised BTU Conversion Factor.  However, our review of the record and the issues raised indicates that the primary issue for us to resolve is whether or not the ALJs erred in their determination of the appropriate factor to be used.  Although burden of proof is always an issue, the remainder of Equitable’s arguments are, at best, only tangentially involved and not at all determinative.



As to burden of proof, the ALJs stated that “Equitable is the utility seeking Commission-approval of its continued use of a 1.06 BTU Conversion Factor.  Therefore, Equitable bears the ultimate burden in this 1307(f) proceeding to demonstrate that the proposed 1.06 BTU conversion factor is just, reasonable, and in the public interest.” R.D. at 46.  In this context, the ALJs noted that Equitable has stated in the past that it would perform an annual evaluation of the heat content of its gas for use in subsequent 1307(f) proceedings.  Further, Equitable’s tariff provides that the BTU Conversion Factor established in the latest 1307(f) proceeding would be used for the calculation of monthly and daily imbalances of a delivery service pool.  Id. at 45.



In its Exceptions, Equitable argues that, since NRG Energy is attempting “to support a recommended change in the established 1.06 factor,” NRG Energy has the burden of proof.  Exceptions at 19 (citations omitted).  However, as noted above, the BTU Conversion Factor is to be reviewed in each 1307(f) proceeding based upon Equitable’s annual evaluation of the heat content of its gas.  R.D. at 45.  On that basis, we find that Equitable is the Party proffering a particular conversion factor and carries the burden of proof to show that either a revised factor or retention of the existing factor is just and reasonable.  See 66 Pa. C.S. §§ 315 (relating to burden of proof in rate proceedings brought by complaint or on the Commission’s motion).  Equitable’s Exception relating to burden of proof is denied.



The primary determination in this issue is whether or not Equitable has shown by a preponderance of the evidence that a 1.06 BTU Conversion Factor is the correct factor to use.  Equitable’s Exception Number two directly argues this point.  Equitable argues that the ALJs’ determination “assumes an unrealistic ability to control system heat content.”  Equitable Exceptions at 9.  Equitable states that it can manipulate gas flows in the system to protect the integrity of the system and maintain heat content within broad parameters, but that does not mean that Equitable has the ability to fine tune “a system with more than 1,600 natural gas receipt points.”  Id. at 10.



From the foregoing, Equitable appears to argue that the evidence of record suggests that a factor of 1.06 is close enough.  While we accept that Equitable cannot “fine tune” system average BTU content, Equitable seems to be saying that so long as it comes close, that’s the end of the inquiry.  Equitable Exceptions at 11.  Equitable is simply incorrect.  There is evidence of record which indicates what the average monthly system BTU content was for 2008.  The issue is not whether a factor of 1.06 is close enough.  The issue is what is the appropriate conversion factor.



Initially, we agree with the ALJs that a three decimal point factor is appropriate as was used in the past.  R.D. at 46.  Even more importantly, the ALJs listed the average monthly BTU content for 2008.  The content ranged from 1.0500 in October to 1.063 in June.  R.D. at 47, n. 10.  The ALJs found that “The evidence presented by Equitable’s own witnesses and data clearly reflects that Equitable failed to provide sufficient heat content to justify the conversion factor of 1.06 for eight (8) months out of the twelve months in Equitable’s historical period.”  R.D. at 47 (footnote omitted).  
Equitable tries to cast this issue as one in which it is being held to an impossible task of controlling its system BTU content.  That is simply not the case.  The ALJs simply determined what the average heat content was for the historic year and found that the evidence supported a factor of 1.057 not 1.06.  We agree.  Equitable’s Exceptions on this point are denied.
Joint Settlement




The Joint Settlement is fairly straightforward and not at all affected by the BTU Conversion Factor issue discussed above.  As we noted above, Equitable, OTS and the OCA reached agreement on several issues involved in Equitable’s 1307(f) filing.  OSBA did not join in the Joint Settlement, but advised the ALJs that it did not oppose it.  NRG Energy’s objections were resolved by the ALJs recommendation on the BTU Conversion Factor and we have adopted that position here.  Dominion Retail filed objections to the Joint Settlement but has not filed any Exceptions to the Recommended Decision.



The ALJs found that the Joint Settlement “constitutes a fair, just and reasonable resolution of the Commission’s investigation, and, therefore, the Joint Settlement Agreement is in the public interest and should be approved.”  R.D. at 34.  The ALJs provided a specific description of each of the specific provisions of the Joint Settlement along with their recommendations.  We will discuss each of those provisions.



Negotiated BTU Conversion Factor



Equitable proposed to modify its Tariff to expressly provide that Equitable was free to negotiate the BTU Conversion Factor for specific customers.  Equitable argued that it should be free to enter into such negotiations in order to retain customers with viable alternatives.  OCA objected and proposed an adjustment related to the revenue impact of Equitable’s negotiated BTU Conversion Factor.  Equitable withdrew the proposed modification and OCA withdrew its proposed adjustment while the Settling Parties agreed that the BTU Conversion Factor which had been negotiated with one specific customer would remain in place for the life of the Agreement with that customer.  R.D. at 34-35.  We find that this is an appropriate resolution of the Parties’ concerns on this issue.


Historic Period Negotiated Transportation Migration Rider



Pursuant to Equitable’s Transportation Migration Rider, sales customers that switch to transportation service either receive an E-factor credit or pay the E-factor for one year after a switch.  In one instance, Equitable waived the E-factor payment for one customer during the historic period in order to retain that customer.  OCA opposed the waiver, arguing that Equitable should have discounted its base rates rather than the E-factor.  OCA proposed an adjustment of $29,796 to address the revenue impact of the waived E-factor payment on PGC rates.  As part of the Joint Settlement, Equitable has accepted the OCA adjustment without precedential effect in future proceedings.  R.D. at 36.  We agree with the ALJs that this is an appropriate resolution of this issue.


Performance Based Rate (PBR 1)



Under Equitable’s PBR 1, there is a sharing mechanism through which PGC customers receive 75% and the Company receives 25% from the following activities:  off system sales; non-choice capacity release transactions; time differentiated exchange transactions; storage management arrangements; and any other transaction that uses, or allows others to use, Equitable’s PGC funded upstream capacity or storage services.  Equitable proposes to continue this mechanism through September 2011.  R.D. at 36.



Several sub-issues arose in the context of Equitable’s PBR 1.  The ALJs provided a full discussion of these issues in their Recommended Decision.  We will briefly summarize them here.  




There was initial disagreement surrounding the treatment of capacity release revenues involving a release of capacity to Columbia Gas of Pennsylvania (Columbia) for a five-year term.  OCA argued that the sharing mechanism for long-term capacity release transactions be changed to provide 90% - 10% customers/Equitable.  The Settling Parties agreed to resolve the issue by maintaining the 75% - 25% sharing mechanism for long and short term capacity release transactions until September 2011.  The ALJs recommend adopting the resolution.  R.D. at 37.  



In this case, Equitable released its long-term TETCO capacity to Columbia.  Equitable maintained that the release of this capacity will not hinder its ability to meet its firm demand obligations, and the release of these contracts is consistent with a least cost purchasing practice.  In testimony, OTS stated that it is appropriate to permit Equitable to retain 25% of net revenues for opportunity-based capacity releases, however, this was not an opportunity-based capacity release.  This release is associated with a contract which is no longer needed to meet its firm capacity obligations; as such, it could be considered excess capacity.  OTS concluded that Equitable should not benefit from the sale of capacity which, absent the release of that capacity, would be considered excess capacity and properly adjustable to the PGC customers’ benefit.  OTS St. No. 1 at 15-20.



OCA proposed that Equitable retain only 10% of capacity release revenues associated with long term releases of one year or greater after the expiration of the current revenue sharing mechanism.  Also, OCA suggested that 100% of the capacity release revenues associated with the contracts that do not benefit PGC customers should be credited to PGC.  OCA St. No. 1 at 11, 14-15.



We are of the opinion that if Equitable is allowed to retain any portion of the revenue from these types of transactions, it would be detrimental to its customers who would be paying for services and capacity they do not need.  The sharing of capacity release revenues was intended as an incentive to Natural Gas Distribution Companies (NGDCs) in order to mitigate the cost to their customers, not as a way of compensating NGDCs for excess capacity.  If we were to approve this provision of the Joint Settlement, it would provide an incentive for NGDCs to retain excess capacity giving them the opportunity to earn profits on its merchant function at the expense of its customers.

As part of a Section 1307(f) proceeding, a NGDC is to identify the firm peak requirements of their customers in order to maintain reliable service, align firm requirements with firm delivery sources of supply, and acquire or release capacity so that the proper balance is maintained in a least cost manner.  Capacity not required for meeting firm requirements under the least cost standard should be released permanently, or year to year, to the benefit of the NGDC’s customers, not its shareholders.  Capacity required to meet firm requirements in a least cost manner, but not required for day-to-day or month-to-month requirements, should be released or monetized under the revenue sharing mechanism.  


We adopt the OTS position.  Equitable is not entitled to 25% of the capacity release revenues associated with the long-term TETCO capacity release to Columbia.  



Another issue arose with regard to storage and transportation contracts with Dominion Transmission, Inc.  (DTI).  Equitable has entered into a capacity release transaction with Equitable Energy relating to the DTI transactions for a one-year term beginning April 1, 2009.  The Settling Parties have agreed to the following steps to address the DTI capacity release issue:
1.  There will be no disallowance relating to the April 1, 2009, DTI storage release and the release will not be recalled;

2. Prior to the storage injection season for 2010, and each storage injection season thereafter, Equitable will provide the Settling Parties with a detailed analysis of the benefits and costs associated with maintaining or releasing the DTI storage for the annual period beginning April 1.  The Settling Parties have specific certain minimum details the analysis must contain.
3. The Settling Parties set forth detailed steps by which they will determine whether Equitable will release storage capacity or retain it to serve PGC customers.  If storage is released, the sharing mechanism will be revised to provide 100% of revenues go to PGC customers up to the costs of storage.  Revenues in excess of costs of storage will be shared 75%  PGC customers/25%  Company.  The Settling Parties further provide for posting timelines for Equitable to post capacity for bids and the mechanism to advise the Settling parties of the results.
R.D. at 38-39.



The ALJs recommend adopting this provision.  The ALJs state that the annual evaluation of the costs and benefits of maintaining or releasing storage capacity together with the involvement of the Settling Parties in the decision process will further encourage and reward Equitable for making the best use of its system.  R.D. at 39.  We agree with the ALJs and will adopt this provision.  


Off-System Sales Losses



Equitable had been offsetting off-system sales losses against off-system sales gains before applying the sharing mechanism set forth in PBR 1.  OCA initially objected to the practice as did OTS.  The Settling Parties agreed that no adjustment need be made as a result of past offsets.  Equitable agreed that it would make every effort to reduce the potential for transactions resulting in losses.  PGC customers will not be held responsible for a net loss on an annual basis to the PGC, but Equitable will not be denied recovery of losses through the PBR mechanism provided such losses result from occurrences outside of Equitable’s control.  The ALJs recommend adoption of this provision as being in the public interest and consistent with prior Commission policy relating to the treatment of off-system sales through PBR 1.  R.D. at 40.  We agree with the ALJs for the reasons stated in the Recommended Decision.


Retainage Rate



Equitable and OTS initially had some differences surrounding treatment of the retainage rate.  In the Joint Settlement, the Settling Parties agreed that Equitable would continue to apply current retainage levels of 6% for commercial and industrial transportation customers and 8% for all other transportation customers.  In Equitable’s 2010 PGC proceeding, there will be a rebuttable presumption in favor of a retention allowance based upon a three-year average of unaccounted for gas and compressor fuel.  The ALJs recommend adoption of this provision as it is in the public interest and consistent with testimony introduced by OTS and Equitable.  R.D. at 41.  We agree and will adopt this provision.



Although we approve this provision of the Joint Settlement, we note that Equitable’s retainage rates continue to be higher than that of similarly situated natural gas distribution companies.  Equitable is strongly encouraged to continue in its efforts to reduce its retainage rates to more acceptable levels.



Unaccounted for Gas (UFG)



OTS argued that there should be a maximum rate permitted for UFG in distribution systems and another maximum for systems that utilized a gathering system.  The Settling Parties agreed that Equitable’s UFG rate is reasonable based upon the record.  No ceilings were set in this proceeding.  The ALJs agreed that Equitable’s UFG rate was reasonable and based upon the record evidence.  R.D. at 42.  We agree and will approve this provision.  We note that Equitable’s current UFG is 5.78%.  While that level is high in comparison to other natural gas distribution companies, it does represent a decrease from prior levels.  OTS St. 1 at 11.  Equitable is encouraged to continue in its efforts to reduce UFG.


Monitoring West Virginia Civil Action No. 05-C-351



The Settling Parties agreed that Equitable would continue to monitor the above-noted civil action relating to an alleged error in reporting gas storage withdrawals to the Energy Information Administration.  In the event that class action status is granted, Equitable will seek to intervene in the proceeding or join the class.  The ALJs recommend approval of this provision.  R.D. at 42.  We agree.  This is a continuation of Equitable’s prior commitments regarding this litigation.




The ALJs recommend approval of the Joint Settlement.  They commented on the specific terms and conditions and observed that the evidentiary record as well as the statements in support of the Joint Settlement provided a strong basis upon which to recommend approval.  The ALJs concluded that “this Settlement constitutes a fair, just and reasonable resolution of the Commission’s investigation and, therefore, the Joint Settlement Agreement is in the public interest and should be approved.”  R.D. at 34.  We agree for the reasons expressed by the ALJs.  



The ALJs also noted that Dominion Retail appeared and filed objections to the Joint Settlement including objections to the Retainage Rates and Equitable’s PBR 1 rate design.  However, Dominion Retail did not present any evidence whatsoever on these issues.  See, R.D. at 34, n. 34.  While Dominion Retail has raised questions with regard to these two specific issues, its failure to produce any evidence which could be used to support a finding simply precludes adoption of its position on these issues when the lack of any evidence is weighed against the evidence of record which supports approval of the Joint Settlement.



Based upon the record in this proceeding, the Joint Settlement, the Recommended Decision and the Exceptions, we make the following specific findings with regard to Equitable’s tariff supplement as modified by the Joint Settlement:
Equitable is pursuing a least cost fuel procurement policy consistent with its obligation to provide safe, adequate and reliable service to its customers. Equitable Exhibit I, Items 53.64(c)(1) and 53.64(c)(6).

Equitable has fully and vigorously represented the interests of its ratepayers in proceedings before the FERC. Equitable Exhibit I, Item 53.64(c)(4).

Equitable has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve itself from terms in existing contracts with its gas suppliers which are or may be adverse to the interests of its ratepayers. Equitable Exhibit I, Items 53.64(c)(1) and 53.64(c)(6).

Equitable has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies. Equitable Exhibit I, Items 53.64(c)(3) and 53.64(c)(8).

Equitable has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy. Equitable Exhibit I, Item 53.65(5).

Equitable has fully and vigorously attempted to obtain less costly gas supplies on both short-term and long-term bases from nonaffiliated interests. Equitable Exhibit I, Item 53.65(3).

Equitable’s contracts with affiliates for the purchase of gas are consistent with a least cost fuel procurement policy. Equitable Exhibit I, Items 53.65(1) and 53.65(4).

Neither Equitable nor its affiliates have withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy. Equitable Exhibit I, Item 53.65(5).
R.D. at 11-12.
Conclusion


Based on the foregoing discussion, we will adopt the Recommended Decision as modified, approve the Joint Settlement, with the exception of the issue of capacity release revenues associated with the release of long-term TETCO capacity to Columbia Gas of Pennsylvania, and deny Equitable’s Exceptions; THEREFORE,


IT IS ORDERED:
1. That the Joint Settlement Agreement that Equitable Gas Company, the Office of Trial Staff and the Office of Consumer Advocate submitted at Docket No. R‑2009-2088072 is hereby marked and identified as a late-filed ALJ Exhibit 1 and admitted into the record of this proceeding.

2. That the Joint Settlement Agreement that Equitable Gas Company, the Office of Trial Staff and the Office of Consumer Advocate submitted at Docket No. R‑2009-2088072 is hereby approved as modified by this Opinion and Order.  



3.
That the Recommended Decision of Administrative Law

Judges Meehan and Dunderdale issued in this proceeding is adopted as modified, consistent with this Opinion and Order.




4.
That Equitable Gas Company may file a tariff supplement, on one day’s notice to the Commission, containing changes in rates to provide for the recovery of its costs of purchased gas, consistent with this Opinion and Order.


5.
That the Complaint of the Office of Small Business Advocate at Docket No. C-2009-2100312 is hereby sustained in part and dismissed in part consistent with this Opinion and Order.



6.
That the Complaint of the Office of Consumer Advocate at Docket No. C‑2009-2098330 is hereby sustained in part and dismissed in part consistent with this Opinion and Order.



7.
That the Complaint of Michael Tarr at Docket No. C-2009-2091475 is hereby sustained in part and dismissed in part consistent with this Opinion and Order.



8.
That with the exception of the issue of capacity release revenues associated with the release of long-term TETCO capacity to Columbia Gas of Pennsylvania, Equitable Gas Company shall comply with the terms and conditions of the Joint Settlement Agreement submitted in this proceeding as though each term and condition stated therein had been the subject of an individual ordering paragraph.



9.
That with regard to the issue in the Joint Settlement Agreement concerning the capacity release revenues associated with the release of long-term TETCO capacity to Columbia Gas of Pennsylvania, Equitable is not entitled to 25% of the capacity release revenues associated with the long-term TETCO capacity release to Columbia.   


10. 
That upon Equitable Gas Company filing a tariff supplement acceptable to the Commission as conforming to this Opinion and Order and the Joint Settlement Agreement, as modified in this proceeding, the purchased gas rates established therein shall become effective for service rendered on and after October 1, 2009.



11.
That upon Commission acceptance and approval of the tariff supplement and supporting data filed by Equitable Gas Company as being consistent with this Opinion and Order and the Joint Settlement Agreement, as modified in this proceeding, the inquiry and investigation at Docket No. R‑2009-2088072 shall be terminated and the docket marked closed.



12.
That the Objections to the Joint Settlement Agreement filed by Dominion Retail, Inc. are overruled.



13.
That the Objections to the Joint Settlement Agreement filed by NRG Energy Center Pittsburgh, LLC are granted to the extent consistent with this Opinion and Order.



14.
That the Exceptions filed by Equitable Gas Company in this proceeding are denied. 
[image: image1.emf]







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 24, 2009
ORDER ENTERED:  September 30, 2009



� 	This History of the Proceeding is taken from the Recommended  Decision at pages 1-3.


� 		Formal complaints were also filed against Equitable by William Brand, Robert Zinsmeister and William Weis at Docket Nos. C-2009-2084379; C-2009-2092005; and C-2009-2082386, respectively.  These complaints were withdrawn and closed prior to the evidentiary hearings in this proceeding.  


� 		OSBA engaged in settlement discussions with Equitable and the other two statutory parties but was not a signatory to the Settlement Agreement.  OSBA indicated to the parties and to the Administrative Law Judges that it would not oppose approval of the Settlement Agreement.  OSBA did not file a Statement in Support or in Opposition to the Settlement Agreement.  (Footnote 1 of the Joint Settlement Agreement.)





� 		The Settling Parties submitted separate Responses to the Objections of Dominion Retail and NRG Energy.  
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