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ORDER ON RESPONDENT’S PRELIMINARY OBJECTION
Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDING

On May 28, 2009 Jeffrey J. Lepre (Mr. Lepre or Complainant) filed a formal Complaint (Complaint) against UGI Penn Natural Gas, Inc., (PNG or Respondent) with the Pennsylvania Public Utility Commission (Commission) alleging that in February of 2009, a contractor of PNG surveyed his property, as well as his neighbor’s, and cut down the trees on Complainant’s property without his consent.  Complainant avers that PNG’s contractor was supposed to put a gas pipeline off of his property and provide him with maps, but failed to do so.  Instead, “The pipeline was inserted on both owner’s property (sic?) which is a safety hazard because ATVs and dirt bikes and regular vehicle (4x4s) have been also going back on these properties destroying them with excessive damage via rutting the ground out, causing water drainage problems, cutting and mowing down trees with chainsaws ….”  Complaint ¶5.  Complainant further alleges that the trees that were cut down helped keep his soil intact and kept his foundation from sliding out underneath his home.  They also allowed for energy conservation and privacy while diminishing noise pollution.  Finally, Mr. Lepre states that “Eventually, the gas line will be exposed close to my house causing a potentially safety hazard.”  Id.  As relief, Mr. Lepre requests that “[his] case go before an Honorable Court to instill equitable remedy and justice for damages done to [his] property and the money that it has cost [him] so far for repairs.” Complaint Attachment.
On June 24, 2009, Respondent filed an Answer denying that it caused any damage to the real property owned by Complainant.  On the contrary, Respondent alleges that the railroad property adjacent to Complainant’s residence is the location of the pipeline which is the subject of the Complaint.  The said railroad property is not owned by Complainant but by another entity, from which PNG obtained a right-of-way prior to the gas pipeline’s installation.   

Also on June 24, 2009, PNG filed a Motion to Dismiss (Motion) the Complaint because the Commission lacks subject matter jurisdiction to adjudicate private disputes between citizens and a utility.
As of September 17, 2009, Complainant has not filed a response to Respondent’s Motion.
  The matter was assigned to me by Motion Judge Assignment Notice dated July 1, 2009.  The Respondent’s Motion to Dismiss is ready for ruling.  
FINDINGS OF FACT

1.
Complainant is Jeffrey J. Lepre, who resides at 826 Moltke Avenue, Scranton, PA 18505.
2.
Respondent UGI Penn Natural Gas, Inc. is a public utility providing a natural gas utility service to customers in the Commonwealth of Pennsylvania.

3.
On May 28, 2009, Complaint filed a formal Complaint against Respondent.
4.
On June 24, 2009, Respondent filed its Answer and a Motion to Dismiss the Complaint because the Commission lacks subject matter jurisdiction to adjudicate private disputes between citizens and a utility.
5.
Complainant did not file a response to the Motion to Dismiss the Complaint.

DISCUSSION
As a preliminary matter, I note that pursuant to 52 Pa. Code §5.103(a), regarding the scope and content of motions filed with the Commission, “A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter and Chapters 1 and 3 (relating to rules of administrative practice and procedure; and special provisions).”  (Emphasis added).  In this case, Respondent has filed a Motion pursuant to 52 Pa. Code § 5.103
 seeking to Dismiss the Complaint because the Commission lacks subject matter jurisdiction to adjudicate the Complaint, overlooking the fact that the Commission’s Rules of Administrative Practice and Procedure specifically provide for the filing of preliminary objections on the same grounds.  See 52 Pa. Code §5.101(a)(1).  This procedural error, however, does not affect the substantive rights of the parties in this case, and I shall not deny Respondent’s Motion in the present case.
  Instead, I will treat the Motion as a Preliminary Objection and will refer to it accordingly throughout this Order.

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code §§ 5.101-5.103.  This practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Riviera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988). 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).
Complainant alleges that in February of 2009, a contractor of Respondent surveyed his and neighbor’s properties and cut down the trees on Complainant’s property without his consent.  Complainant avers that PNG’s contractor was supposed to put the pipeline off of his property and provide him with maps, but failed to do so.  Instead, “The pipeline was inserted on both owner’s property (sic?) which is a safety hazard because ATVs and dirt bikes and regular vehicle (4x4s) have been also going back on these properties destroying them with excessive damage via rutting the ground out, causing water drainage problems, cutting and mowing down trees with chainsaws….”  Complaint ¶5.  Complainant further alleges that the trees that were cut down helped keep his soil intact and kept his foundation from sliding out underneath his home.  Id.  They also allowed for energy conservation and privacy while diminishing noise pollution.  Id.  Finally, Mr. Lepre states that “Eventually, the gas line will be exposed close to my house causing a potentially safety hazard.”  Id.  As relief, Mr. Lepre requests that “[his] case go before an Honorable Court to instill equitable remedy and justice for damages done to [his] property and the money that it has cost [him] so far for repairs.” Complaint Attachment.
In its Answer, PNG specifically denies that it caused any damage to real property owned by Complaint.  PNG alleges that “the railroad property adjacent to Complainant’s residence which is the subject of the Complaint is not owned by Complainant, but by another entity.”  Answer ¶4.  Furthermore, PNG avers that it obtained a right-of-way from the legal owner of said property prior to the gas pipeline installation.  Id.  It also alleges that at all times it acted in a safe and reasonable manner and there is no safety issue with regard to the gas line installation on the railroad property adjacent to Complainant’s residence.  Id. 
In its Preliminary Objection, PNG argues that Mr. Lepre’s Complaint deals in essence with damages allegedly done to Complainant’s real property by a contractor employed by Respondent, while said contractor was laying pipelines on property which Complainant alleges he owns in fee.   PNG maintains that the Commission is not jurisdictionally empowered to decide private disputes between citizens and a utility, and that the Commission lacks statutory authority to award an equitable remedy or monetary damages as requested by Mr. Lepre in his Complaint.
The Commission has only those duties, powers, responsibilities and jurisdiction as were expressly or by necessary implication given to it by the Legislature.  Rogoff v. The Buncher Company, 151 A.2d 83 (Pa. 1959); Western Pennsylvania Water Company, 311 A.2d 370 (Pa. Cmwlth. 1973).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exits.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967). 
The substantive issue(s) in a proceeding are not dependent, necessarily, on the nature of the utilities facilities involved in the dispute.  Rather, the substantive issue(s) are dependent on the nature of the allegations.  In this case, Complainant alleges that Respondent through its contractor surveyed his property and cut down his trees without permission during the installation of a gas pipeline.  Such claims are in the nature of a complaint in trespass, and as such they are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth.  In re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc. (Amati) Docket No. C-00945842, Order entered October 25, 1996.  
Mr. Lepre further alleges that Respondent installed a portion of the said pipeline in his property.  Complaint ¶5.  PNG responds that the disputed portion of the pipeline is installed in a right-of-way which Respondent obtained on the railroad property adjacent to Complainant’s residence but not owned by Complainant.  See Answer ¶4.  Determining whether the disputed portion of PNG’s gas pipeline encroaches on Complainant’s property, or it remains within the boundaries of the neighboring railroad property and within Respondent’s right-of-way on that property, requires the interpretation of the deeds for both properties as well as of Respondent’s right-of-way.  In Amati, supra, the Commission concluded that it was without jurisdiction to determine property rights, and that questions regarding the validity of easements are exclusively within the jurisdiction of the courts of common pleas.  The Pennsylvania Supreme Court has also held that the Commission does not have jurisdiction to determine property rights, such as the scope and validity of an easement.  See Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985). 
Because the above-mentioned claims involve property issues and disputes which the Commission has no subject matter jurisdiction to adjudicate, I will grant the Respondent’s Preliminary Objection with regard to these claims. 
Although this Commission lacks the authority to determine the respective property rights of competing interests in real property, it holds exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of PA, 420 A.2d 371 (Pa. 1980).  Section 102 of the Code, 66 Pa. C.S. § 102, defines “service” as:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . .

(Emphasis added).  A utility’s “service” is not merely confined to the distribution of gas, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).
Mr. Lepre’s Complaint contains allegations potentially challenging the safety of Respondent’s gas pipeline.  In particular, Mr. Lepre alleges that “The pipeline … is a safety hazard because ATVs and dirt bikes and regular vehicles (4x4s) have also been going back on these properties destroying them ….   (Underage) drinking and fires have been also started back there.”  Complaint ¶ 5.  He also states “Eventually the gas line will be exposed close to my house causing a potential safety hazard,” and that “[Respondent] continued to proceed with the project with a disregard to my safety of my home, property, and myself.”  Complaint ¶¶ 5 and 7.  

As relief, Mr. Lepre requests that “[his] case go before an Honorable Court to instill equitable remedy and justice for damages done to [his] property and the money that it has cost [him] so far for repairs.”  In its Preliminary Objection, Respondent argues that the Commission lacks statutory authority to award an equitable remedy or monetary damages as requested by Mr. Lepre in his Complaint.
As mentioned above, the Commission is a creature of legislation and it possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§ 101, et seq.   The Commission can only grant relief within the purview of its jurisdiction and authority, and I agree with Respondent that nothing in the Code gives the Commission the authority to award monetary damages.  But while the Commission does not have power to grant monetary damages, it does not follow that the Commission cannot hear a complaint that seeks damages.  If such a complaint alleges a violation of the Public Utility Code, and if the allegations are established by the evidence presented at a hearing, an Administrative Law Judge and the Commission might conclude that the utility violated 66 Pa. C.S. § 1501 by failing to provide safe and adequate service.  Although the Commission would not be able to award damages, it may decide to impose a fine or other penalty upon the utility.  See, Seidel v. Ralph G. Smith, Inc., 49 Pa. PUC 557, 1975 Pa. PUC LEXIS 7 (1975); Robert Attianese and Michele Attianese v. Santoro Enterprises, Inc., t/d/b/a Thomas Gerrity Movers and Storage and Paul Arpin Van Lines, Inc., Docket Number A-00113019C0203 (October 14, 2003), Opinion and Order adopted March 4, 2004, entered March 11, 2004, 2004 Pa. PUC LEXIS 19. 

Additionally, in a complaint against a public utility that seeks monetary damages arising from a failure to provide safe, adequate, reasonable or efficient service, the Supreme Court has approved of a bifurcated procedure.  

The question of the PUC's jurisdiction was before us recently in Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383, A.2d 791 (1977) and Elkin v. Bell Telephone Co. of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980).  In Feingold, we held that the courts of common pleas have original jurisdiction to hear suits against public utilities for damages arising from failure to provide adequate service.  477 Pa. at 10, 383 A.2d at 795.  See also, Elkin, 491 Pa. at 130, 420 A.2d at 375.  In Elkin we further defined the parameters of our holding in Feingold.  Elkin involved an action challenging the adequacy of a complainant's telephone service, and this Court there approved of a bifurcated procedure for certain situations, whereby the issue of liability is decided initially by the PUC, after which the court of common pleas considers the issue of damages where appropriate.  Elkin, 491 Pa. at 134, 420 A.2d at 377.  

De Francesco v. Western Pennsylvania Water Co., 453 A.2d 595 (Pa. 1982).

Thus, service issues are first decided by the Commission, and then a court of common pleas may consider the issue of damages.  DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982).  The Commission clearly has jurisdiction to determine whether PNG has rendered reasonable and adequate service and facilities to the Complainant.  
For the reasons set forth above, Respondent’s Preliminary Objection is granted, in part, with regard to Mr. Lepre’s claims which raise property right disputes and request for monetary damages, and is denied, in part, with regard to his quality of service dispute.  
The matter will be set for a hearing on the limited issue of quality of service.
Conclusions of Law

1.
The Commission has jurisdiction over the parties of this proceeding.

2.
The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections. 52 Pa. Code § 5.101.   

3.
The Commission must act within, and cannot exceed, its jurisdiction. City of Pittsburgh v. Pa. P.U.C., 43 A.2d 348 (Pa. Super. 1945).
4.
Jurisdiction may not be conferred by the parties where none exists.  

5.
The Commission lacks subject matter jurisdiction over property right disputes.  Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985).
6.
Claims in the nature of a complaint in trespass are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth.  In re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc. (Amati) Docket No. C-00945842, Order entered October 25, 1996.  
7.
The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of PA, 420 A.2d 371 (Pa. 1980).  
8.
A utility’s “service” is not merely confined to the distribution of electrical energy, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).  
9.
Although the Commission would not be able to award damages, it may decide to impose a fine or other penalty upon the utility.  See, Seidel v. Ralph G. Smith, Inc., 49 Pa. PUC 557, 1975 Pa. PUC LEXIS 7 (1975).
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objection, filed on June 24, 2009, by UGI Penn Natural Gas, Inc. at Docket No. C-2009-2111981 is granted, in part, with regard to Jeffrey J. Lepre’s property right disputes and request for monetary damages, and denied, in part, with regard to his quality of service claims.

2.
The Complaint filed May 28, 2009, by Jeffrey J. Lepre against UGI Penn Natural Gas, Inc. Corporation, Docket Number C-2009-2111981, is dismissed in part, with regard to Jeffrey J. Lepre’s property right disputes and request for monetary damages.
3.
That the matter is set for a hearing on the limited issue of quality of service.
Date:
September 28, 2009

















Veronica A. Smith





Chief Administrative Law Judge

C-2009-2111981  Jeffrey J. Lepre v. UGI Penn Natural Gas, Inc.
Jeffrey J Lepre
826 Moltke Avenue
Scranton PA  18505
570.969.9566
Jeffery H Sunday Esquire 
UGI Penn Natural Gas, Inc.
1242 Watson Street
Scranton PA  18504
570.344.5639
� Pursuant to 52 Pa. Code § 5.103(c), a response to the Motion to Dismiss was due on or before July 14, 2009.





� Although in its pleadings the Respondent does not refer to the exact section of the Commission’s Rules of Administrative Practice and Procedure pursuant to which Respondent is filing the Motion, one can safely assume that PNG has relied on 52 Pa Code §5.103 because the Notice to Plead attached to the Motion informs Complainant that he has 20 days to file a response to it.  Instead, a preliminary objection filed pursuant to 52 Pa Code §5.101 has a 10-day response period.


� Pursuant to Section 1.2 of the Commission’s Rules of Administrative Practice and Procedure, the Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa. Code §1.2(a).  
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