
COMMONWEALTH OF PENNSYLVANIA 
BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 
 
 Styer Farm Store  : 
           and   : 

     Walter Styer   : 
     : 

v.   : 
     : 
 PECO Energy Company : 

 
 
 Docket Nos.  C-2008-2050863 
           C-2008-2050906 

          (Consolidated) 
 

     Motion to Join an Indispensable Party 

 ____________________________________________________________________________ 
 

NOTICE TO PLEAD 
TO: 
 

Inger Goodman, Esq. 
Commerce Energy, Inc. 
600 Anton Boulevard, Suite 2000 
Costa Mesa, Ca  92626 

 
 

Pursuant to 52 Pa. Code §5.103(c), you are hereby notified that, if you do not file a 

written response to the enclosed Motion of  Complainants Styer Farm Store  and Walter Styer within 

twenty (20) days from service of this notice, the facts set forth in the Motion may be deemed to be true 

without requiring other proof.  All pleadings such as a Reply to the enclosed Motion must be filed with 

the Secretary of the Pennsylvania Public Utility Commission, with copies served on each of the parties 

identified in the attached Service List, as well as to the undersigned counsel for Complainants. 
  

         Copies of the complaints are attached to the Motion as Exhibit “A”.  Copies of the Answers 

filed by Respondent PECO Energy are enclosed herewith.  

 

 
 
 
                ___________________________ 

Heather C. Winett, Esquire 
Two Penn Center, Suite 200 
1500 JFK Boulevard 
Philadelphia, Pa 19102-1706 
Phone:  (215) 837-1492 
Fax:      (215) 592-0792 
Email:  HCW@WinettLaw.com 

         Counsel for Complainants 
Dated:   October 2, 2009 
          
Certified Mail, RRR #7007-1490-004-3794-8492 



 
 
 
 
 

COMMONWEALTH OF PENNSYLVANIA 
BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 
 
 Styer Farm Store  : 
           and   : 
 Walter Styer   : 
     : 

v.   : 
     : 
 PECO Energy Company : 

 
 
 Docket Nos.  C-2008-2050863 
           C-2008-2050906 

          (Consolidated) 
 
    Motion to Join an Indispensable Party 

 ____________________________________________________________________________ 
 
 

NOTICE TO PLEAD 
 

IF YOU WISH TO DEFEND AGAINST THE MOTION SET FORTH BELOW,  
YOU MUST FILE AN ANSWER OR OBJECTION WITH  

THE PUBLIC UTILITY COMMISSION  
WITHIN TWENTY (20) DAYS AFTER THIS MOTION AND NOTICE ARE SERVED. 

___________________________________________________________________________ 
 

COMPLAINANTS’ MOTION TO JOIN COMMERCE ENERGY, INC.  
AS AN INDISPENSABLE PARTY 

 
 

Complainants, Styer Farm Store and Walter Styer, by and through their undersigned attorney, 

pursuant to Prehearing Order #3, dated June 30, 2009 and Order #4, dated September 2, 2009, issued by 

Administrative Law Judge Angela T. Jones, and in accordance with 52 Pa. Code § 5.103, hereby move to 

join Commerce Energy, Inc. as an indispensable party in the above-captioned matter, and in support 

thereof, aver as follows: 

 
1. On July 1, 2008, Complainants each filed a formal complaint against both Commerce Energy, 

Inc. (formerly known as electricAmerica) (“Commerce Energy”) and PECO Energy Company 

(“PECO”), alleging “extremely high rates[;] rate increase form June 15, 2005 to Sept. 2006” in 

addition to the allegation of “incorrect charges on my bill.”  True and correct copies of the 

complaints are attached hereto collectively as Exhibit “A”.  



2. After the Secretary’s office received the formal complaints, unbeknownst to Complainants, 

Commission staff hand-struck Commerce Energy, the intended primary respondent, from both 

complaints; see Exhibit “A”.  On or about July 15, 2008, the Commission served PECO with the 

formal complaints but never served Commerce Energy.   

3. PECO answered the Complaints and thereafter moved to consolidate the two complaints, which 

were consolidated by Order of Chief Administrative Law Judge Smith dated October 14, 2008. 

4. Commerce Energy is an Electric Generation Supplier (“EGS”) licensed by the Commission to 

operate at all time relevant to this proceeding under License No. A-110117 (and A-1148524) and 

is thus subject to the jurisdiction of the Commission.   

5. From approximately July 2004 to mid-August 2006, Commerce Energy was the sole EGS for 

Complainants pursuant to a Small Commercial - Two Year contract (“Terms and Conditions”); a 

true and correct copy of said Terms & Conditions is attached hereto as Exhibit “B”.   Commerce 

Energy had been randomly selected to be Complainants’ alternative EGS by PECO, pursuant to 

the Electricity Generation Customer Choice and Competition Act, 66 Pa.C.S. § 2807.      

6. During all times relevant, PECO was Complainants’ Electric Distribution Company (“EDC”) and 

also served as billing agent for Commerce Energy (with responsibility for meter reading and any 

repairs).   

7. In Pennsylvania, it is well established that “an indispensable party is one whose rights are so 

directly connected with and affected by the litigation that he must be a party of record to protect 

such rights, and his absence renders any order or decree of court null and void for want of 

jurisdiction." Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377, 379, 346 

A.2d 788, 789 (1975); City of Philadelphia, et al v. Commonwealth of Pennsylvania, et al, 575 

Pa. 542, 566, 838 A.2d 566, 581 (2003); Barren v. Dubas, 295 Pa. Super. 443, 441 A.2d 1315 

(1982).  Failure to join an indispensable party goes absolutely to the court's jurisdiction and, if not 

raised by the parties, should be raised sua sponte. Posel v. Redevelopment Authority of 

Philadelphia, 72 Pa. Commw. 115, 121; 456 A.2d 243, 246 (1983).   

8. The Pennsylvania Supreme Court has established that "the basic inquiry in determining whether a 

party is indispensable concerns whether justice can be done in the absence of a third party... .  In 

order to make the analysis, however, one must refer to the nature of the claim and the relief 

sought."  CRY, Inc. v. Mill Service, Inc., 536 Pa. 462, 468-469, 640 A.2d 372, 375-376 (1994); 

Centolanza v. Lehigh Valley Dairies, Inc., 540 Pa. 398, 658 A.2d 336, 338-39 (1995).  Adopting 

the criteria articulated in Mechanicsburg Area School District v. Kline, 494 Pa. 476, 431 A.2d 

953, 956 (1981), the Court’s test for determining indispensability involves “at least” the 

following considerations: 



1. Do absent parties have a right or interest related to the claim? 

2. If so, what is the nature of that right or interest? 

3. Is that right or interest essential to the merits of the issue? 

4. Can justice be afforded without violating the due process rights of absent parties? 
 

9. With respect to the first consideration of the test, Commerce Energy definitely has a right or 

interest related to the claim.  Complainants’ allegations expressly relate to their contract with 

Commerce Energy, with Commerce Energy’s rates, and Commerce Energy’s failure to comply 

with certain Commission rules.  Complainants allege that Commerce Energy violated the 

Commission’s rules at, inter alia, 52 Pa. Code § 54.5 (Disclosure statement for residential and 

small business customers), 52 Pa. Code § 54.7 (Marketing/sales activities), and 52 Pa. Code § 

54.9 (Complaint handling process).  In particular, Complainants allege that Commerce Energy 

violated several provisions of 52 Pa. Code § 54.5 when, less than a year into the two-year service 

contract, it drastically changed the basis of its generation rate without advance notice to 

Complainants.  

10. With respect to the second consideration of the test, Commerce Energy has at stake the possible 

obligation to refund payments received and/or to compromise charges in dispute.  Also, 

Complainants’ allegations of violations of Commission rules may subject Commerce Energy to 

enforcement action against which it would be entitled to defend itself and/or avail itself of the 

opportunity to settle.   

11. With respect to the third consideration of the test, the rights or interests of Commerce Energy are 

essential to the merits of this proceeding, because Complainants’ allegations are directed at 

Commerce Energy’s charges and misconduct, not PECO’s charges.  Further, the relief sought by 

Complainants necessarily involves Commerce Energy.   As mere billing agent, PECO has no 

authority to adjust Commerce Energy’s rates or to otherwise provide Complainants’ requested 

relief (beyond verifying meter and billing accuracy).  See:  PECO’s Answers to Complainants’ 

Complaints, Par. 4 (page 4) (“PECO acted as a billing agent during the disputed dates of June 15, 

2005 to September 2006, but did not set his [Complainant’s] generation rates.  PECO cannot 

adjust the alternative supplier charges from 2005 and 2006 to match what PECO Energy charged 

during that time.  Any dispute Complainant has about his rates during that time is a dispute with 

his previous supplier, Commerce Energy, and not with PECO Energy.”)1  Moreover, it is clear 

                                                 
2.  According to PECO’s counsel, as billing agent, PECO advanced to Commerce Energy monies representing 
charges for electric supply billed to Complainants, some of which charges are here in dispute.  If Commerce Energy 
is joined as a party, PECO may be required to reallocate funds and/or carry out other administrative tasks sresulting 



from PECO’s Answers in this proceeding that it is not in a position to serve as Commerce 

Energy’s “official designee” with regard to factual disputes, such as whether Commerce Energy 

actually mailed certain notices to Complainants.   

12. With respect to the fourth consideration of the test, joining Commerce Energy as an indispensable 

party would not violate its due process rights.  Complainants notified Commerce Energy of their 

billing concerns in or about late 2005 to early 2006, when review of their electricity invoices 

revealed a sharp increase of more than 50% over previous months and years for similar 

consumption in accordance with the dispute handling procedures set forth in Commerce Energy’s 

Terms & Conditions and in PECO invoices.  Commerce Energy failed to respond to the inquiries. 

Thereafter, Complainants filed a telephonic informal complaint with the Bureau of Consumer 

Services (“BCS”) with respect to both Commerce Energy and PECO, docketed as BCS: 2238343.  

It is Complainants’ understanding that the BCS attempted to communicate with Commerce 

Energy over a period of many months to no avail. 

13. A fifth, and critical, consideration in demonstrating that justice cannot be done without joining 

Commerce Energy as a party is that failure to join Commerce Energy would severely prejudice 

Complainants’ rights as consumers due to no fault of their own.  In essence, this is a motion to 

restore a party as a respondent.  From the beginning, Complainants directed their inquiries and 

complaints primarily at Commerce Energy and expressly identified Commerce Energy in both 

their telephonic complaints to the BCS and in their formal complaints to the Commission.  

Complainants do not know why BCS and/or the Secretary’s office unilaterally dropped 

Commerce Energy from the proceedings, nor did the BCS or the Secretary’s office notify 

complainants that they intended to strike Commerce Energy from the proceedings.  Therefore, 

failure to join Commerce Energy at this time would effect a perversion of justice by punishing 

consumers for following the utilities’ own dispute handling procedures and using the 

Commission’s complaint process.  

14. Through more recent communications, the named parties have expressed willingness to explore 

resolution without an evidentiary hearing, which would serve the public interest and conserve 

Commission/ Judicial resources.  However, such resolution, or a meaningful evidentiary hearing, 

would be impossible without inclusion of Commerce Energy.  Further, there is reason to believe 

that Commerce Energy would participate in such discussions based on review of similar formal 

complaints filed against it since 2006; Commerce Energy elected to settle without an evidentiary 

                                                                                                                                                             
from any adjustments that Commerce Energy makes (whether voluntarily or pursuant to Commission order).  Thus, 
PECO would remain a necessary party to the proceeding. 
 



hearing approximately 15 of the approximately 17 of those formal complaints filed with the 

Commission.  

15. The Commission’s exclusion of Commerce Energy from these proceedings prejudices 

Complainants’ rights and deprives Complainants of due process.  

16. PECO affirmatively supports this motion. 

 
 

WHEREFORE, in view of the foregoing demonstration that justice cannot be done without the 

participation of Commerce Energy, Inc., Complainants Styer Farm Store and Walter Styer respectfully 

request that the Pennsylvania Public Utility Commission grant their Motion to Join Commerce Energy, 

Inc. as an Indispensable Party in this proceeding. 

 

Respectfully Submitted, 

 
          
        /s/  Heather C. Winett 

_________________________ 
Heather C. Winett, Esquire 
PA I.D.  No.: 39496 
Two Penn Center, Suite 200 
1500 JFK Boulevard 
Philadelphia, Pa 19102-1706 
Phone:  (215) 837-1492 
Fax:       (215) 592-0792 
Email:  HCW@WinettLaw.com 

 
Dated:   September 25, 2009 
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COMMONWEALTH OF PENNSYLVANIA 

BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 
 
 

 
 Styer Farm Store  : 

             and   :  
Walter Syer   : 

     : Docket Nos. C-2008-2050863 
     :          C-2008-2050906 

v.   :          (Consolidated) 
     : 

PECO Energy Company : 
____________________________________________________________________________ 
 
 

VERIFICATION 

I, Heather C. Winett, verify that I am counsel for Complainants, Styer Farm Store and Walter 

Styer, that I am authorized to make this verification on behalf of said Complainants, and that the 

statements contained in the foregoing motion are true and correct to the best of my knowledge, 

information and belief.   I understand that the foregoing statements are made subject to the penalties of 18 

Pa. C.S. §4904 relating to unsworn falsification to authorities. 

 
    

             
    
       ___________________________ 

Heather C. Winett 
Dated:   September 25, 2009



 
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY THAT I HAVE THIS DAY SERVED A TRUE COPY OF THE FOREGOING 

DOCUMENT UPON THE PARTICIPANTS LISTED BELOW, IN ACCORDANCE WITH THE 

REQUIREMENTS OF 52 PA CODE § 1.54 9, as amended (RELATING TO SERVICE BY A 

PARTICIPANT). 

 
Service List: 
 

Inger Goodman, Esq. (via Certified Mail, RRR) 
Commerce Energy, Inc. 
600 Anton Boulevard, Suite 2000 
Costa Mesa, Ca  92626 
 

 
For Respondent: 
 

Tishekia E. Williams 
Counsel for PECO Energy Company 
2301 Market Street, S23-1 
Philadelphia, PA 19101-8699 
tishekia.williams@exeloncorp.com 

 
 
For Presiding Officer: 
 

Administrative Law Judge Angela T. Jones 
Commonwealth of Pennsylvania 
Office of Administrative Law Judge 
801 Market Street, Suite 4063 
Philadelphia, PA 19107 

 
 
 
       ___________________________ 

Heather C. Winett, Esquire 
Two Penn Center, Suite 200 
1500 JFK Boulevard 
Philadelphia, Pa 19102-1706 
Phone:  (215) 837-1492 
Fax:      (215) 592-0792 
Email:  HCW@WinettLaw.com 
Counsel for Complainants 

 
Dated:   October 2, 2009 




