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INITIAL DECISION

Before
Louis G. Cocheres

Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 29, 2009, Mr. Silvagni (Complainant) filed his Complaint against PPL Electric Utilities Corporation (PPL or Company).  The Complaint was initially cross-referenced to 337 Center Street, Apt. 2, Williamsport, Pa. and to Bureau of Consumer Services Decision No. 2236771.  The operative allegations were very brief:

Would like to ask that the Commission review the decision regarding this matter.  Complaint at ¶ 4A.

Refund of monies paid.  Complaint at ¶ 5.



On February 20, 2009, PPL filed its Answer and New Matter and a Petition to Join An Indispensable Party (Petition).  The Answer explained that the Complainant was a landlord in a foreign load situation.  By Order dated June 30, 2009, the Petition was granted.  


Initially, I directed PPL to serve the Complaint, Answer and the Bureau of Consumer Services Informal Decision on Ms. Stugart.  When the Company reported that its documents were returned by the Post Office, I directed in Interim Order No. 2 that she be served by publication in the Pennsylvania Bulletin (by the Secretary) and in a newspaper of general circulation in the area of her last known address (by the Company).  



Simultaneously, I directed that the Notice Of Hearing (for September 24, 2009) and a copy of Interim Order No. 2 be served on Ms. Stugart at her last known address.  The Post Office returned the documents and included a North Carolina forwarding address.  The documents were sent to the new North Carolina address.  Ms. Stugart called my office to inquire about her participation.


The hearing was convened on September 24 as scheduled.  Mr. Silvagni sent Ms. Watts, the property manager for the rental units, to be his witness.  Ms. Stugart appeared on her own behalf.  PPL was represented by counsel and one witness.  After listening to Ms. Watts’ testimony and cross-examination of the same, PPL moved to dismiss for failure to carry the Complainant’s burden of proof.  The motion was granted on the record for the reasons set forth below.


The record only consisted of the transcript of Ms. Watts’ testimony.  There were no exhibits.  The transcript was not available at the time this Initial Decision was prepared.

DISCUSSION


This Complaint was filed by Mr. Silvagni to recover whatever portion of the bill was attributable to Ms. Stugart’s usage in the gap between the time bill was transferred to Mr. Silvagni  and the re-designation of Ms. Stugart as the billing responsible customer.  For reasons that will be set forth below, the record did not provide any evidence to support findings of fact.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be demonstrated by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den. 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa. C.S. § 704.  More information is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw.  480 A.2d 382 (1984).  In essence, Mr. Silvagni, had the burden of proving that PPL violated the Public Utility Code, Commission regulations or a Commission order.  66 Pa. C.S. § 701.

Keeping this guidance in mind, Ms. Watts testified:  1) that she did not know when Mr. Silvagni received notice of the foreign load and of the transfer of the bill from Ms. Stugart to Mr. Silvagni; 2) that the rental unit was re-wired to remove the foreign load from Ms. Stugart’s meter on December 12, 2006, which Ms. Watts learned from the Bureau of Consumer Services Informal Decision; 3) that she did not know how much money was at issue in this case; and 4) that she did not know how to divide the amount in controversy based on Mr. Silvagni’s usage and Ms. Stugart’s usage.  Upon cross-examination, Ms. Watts admitted that she was not the property manager at the time these events occurred.
I told Ms. Watts there was nothing to indicate that the Company violated the statute, Commission regulations or a Commission order.  I also explained to Ms. Watts that, without proof from her about the amount in controversy and with her admission that she did not know how to separate Stugart usage from Silvagni usage, there was no way for me to allocate the bill between the landlord and the tenant.  Finally, I concluded that, because Ms. Watts was not the property manager at the time these events occurred, none of her testimony could be based on firsthand knowledge.  In other words, it was hearsay which could not (without corroboration) be the basis for a finding of fact.  Anderson v. Department of Public Welfare, 79 Pa. Commw. 182, 186, 468 A.2d 1167, 1169 n. 5 (1983).  Obviously, there was no corroboration.  Under these circumstances, PPL was entitled to have its motion to dismiss granted for failure of the Complainant to carry his burden of proof.
CONCLUSIONS OF LAW
1.
As the party seeking affirmative relief from the Commission, Mr. Silvagni bears the burden of proof.  66 Pa. C.S. § 332(a).
2.
Mr. Silvagni, had the burden of proving that PPL violated the Public Utility Code, Commission regulations or a Commission order.  66 Pa. C.S. § 701.

3.
Mr. Silvagni failed to carry his burden.

4.
Hearsay cannot (without corroboration) be the basis for a finding of fact.  Anderson v. Department of Public Welfare, 79 Pa. Commw. 182, 186, 468 A.2d 1167, 1169 n. 5 (1983).
ORDER


THEREFORE,



IT IS ORDERED:



That the Complaint of Michael Silvagni versus PPL Electric Utilities Corporation and April D. Stugart at Docket No. C-2009-2087611 is hereby dismissed with prejudice and closed.
Dated:
September 25, 2009


















Louis G. Cocheres









Administrative Law Judge
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