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ORDER ON RESPONDENT’S MOTION FOR JUDGMENT ON THE PLEADINGS
Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDING

On March 20, 2009, Cynthia A. Starr (Ms. Starr or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company, (PECO, the Company or Respondent) with the Pennsylvania Public Utility Commission (Commission) alleging that there is a reliability, safety or quality problem with her utility service.  Complaint ¶4 (A).  In particular Ms. Starr avers that, due to an underground cable improperly installed by PECO 23 years ago, she has experienced high bills and constant low voltage which have damaged her appliances. Complaint ¶5.  As relief, Ms. Starr requests that not be held responsible for any costs incurred in order to correct the mistake that PECO made.  Id.
On April 13, 2009, Respondent filed an Answer denying the material allegations of the Complaint and alleging that Ms. Starr’s claims are well beyond the Commission’s four-year record retention requirement or the three-year statute of limitations. 
On June 25, 2009, PECO filed a Motion for Summary Judgment (Motion) seeking to dismiss the Complaint because the statute of limitations contained in 66 Pa. Code 

§ 3314 bars this action.

On July 13, 2009, Complainant filed a response to PECO’s Motion for Summary Judgment arguing that the starting date for computing the statute of limitations should be the date Complainant discovered that there was a dispute which was August of 2007.  
The matter was assigned to me by Motion Judge Assignment Notice dated July 21, 2009.  The Respondent’s Motion is ready for ruling.  

FINDINGS OF FACT

1.
Complainant is Cynthia A. Starr, who resides at 100 Ridge Road, Delta, Pennsylvania 17314.

2.
Respondent is PECO Energy Company.

3.
On March 20, 2009, Ms. Starr filed a formal Complaint against Respondent.
4.
On April 13, 2009, Respondent filed its Answer and a Motion for Summary Judgment seeking to dismiss the Complaint because of the running of the statute of limitations on Ms. Starr’s claim.

5.
On July 13, 2009, Complainant filed an answer to PECO’s Motion for Summary Judgment accompanied by Exhibit A ( Exhibit A).  In her answer, Complainant argues that the starting date for computing the statute of limitations should be the date Complainant discovered that there was a dispute which was August of 2007.  

DISCUSSION
As a preliminary matter, I note that pursuant to 52 Pa. Code §5.102(a) a party may move for either judgment on the pleadings or summary judgment after the pleadings are closed, but within a time so that the hearing is not delayed.  However, unlike a motion for judgment on the pleadings, “A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits.  Documents not already filed with the Commission shall be filed with the motion.”  52 Pa. Code §5.102(c).  In this case, the parties have filed no depositions, answers to interrogatories, or admissions.  With only the Complaint and the Answer filed in this case, a motion for judgment on the pleadings is more appropriate than a motion for summary judgment.  In addition, the running of the statute of limitations is an affirmative defense and should have been raised as such in New Matter.  However, Respondent has not filed a New Matter.  All of its allegations are contained in its Answer and Motion.  

Upon examination of these procedural errors and in view of the fact that Complainant sufficiently addressed Respondent’s statute of limitations claim in its answer to the Motion, I conclude that they do not affect the substantive rights of the parties in this case.  Consequently, I will treat the Motion for Summary Judgment as a Motion for Judgment on the Pleadings and will refer to it accordingly throughout this Order. 

The Commission's Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102.  The standard for granting a motion for judgment on the pleadings is contained in 52 Pa. Code § 5.102(d)(1): “The judgment sought will be rendered if the applicable pleadings ... show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”
Complainant alleges that that there is a reliability, safety or quality problem with her utility service.
 Complaint ¶4 (A).  In particular Ms. Starr avers that in 1986 she installed a temporary mobile home on her property at 100 Ridge Road.  At that time, PECO installed an underground cable to provide electrical service to the mobile home.  Complaint ¶5 and Exhibit A.  She informed PECO that her permanent residence was to be built on site and that, upon completion of the construction, the electrical service would be required to be run to the residence.  Id.  PECO installed a pedestal with a meter and under the ground it coiled extra cable that would be needed to run electricity to the permanent residence.  Exhibit A.  In 1995, the construction of Ms. Starr’s house was completed and the electric service was connected to the house.  Id.  Ms. Starr avers that from 1986 to the present her electricity bills have been extraordinarily high and she has had problems with service.  Complaint ¶5 and Exhibit A. Specifically, she has experienced high amps and constant low voltage and which have damaged her appliances.  Id.  Ms. Starr alleges that 
Every year [she] contacted PECO Energy Company to complaint about [her] high bills and problems [she] experienced with the electrical service.  Every year [she] was informed by a PECO representative that there was nothing wrong with [her] electrical service.  On occasion, because of [her] complaints, a PECO representative would come to [her] residence to investigate [her] complaint.  Every time, they informed [her] that nothing was wrong.  
Exhibit A.  Complainant states that in August of 2007, she discovered, through a conversation with Dutch Welker, a retired PECO employee, that the electrical service to her residence is inadequate “because the electrical cable installed by PECO is only 4 Awgs which is insufficient for [her] residence particularly when the length of the run to [her] residence is 600 feet.”  Id. According to Complainant, the low voltage results in an increase in Amps and higher than normal electric bills.  Complaint ¶5 and Exhibit A.
She alleges that, until August of 2007, she was unaware that PECO had installed an inadequate cable in 1986.  Id.  Upon that discovery, she promptly filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  Id.  Ms. Starr states that on October 9, 2008, during a telephone conference with a PECO and a Commission representative, Respondent agreed to fix the problem at no cost to her.  Id.  Since that date, PECO has refused to abide by that agreement.  Id.  As relief, Ms. Starr requests that not be held responsible for any costs incurred in order to correct the mistake that PECO made.  Complaint ¶5.
In its Answer, PECO generally denies that it improperly installed cable at Complainant’s property or that it is liable for repairs for any alleged wrongdoing that occurred 23 years ago.  It further denies that the low voltage in Complainant’s property was caused by improper wiring, averring instead that the high demand placed on the circuit serving the Complainant was responsible for the low voltage that Ms. Starr experienced in 2006.   By way of additional information, PECO alleges that pursuant to Rule 6.1 of its Commission-approved tariff, in situations where underground cable requires repair, the Company makes such repairs at no cost to the customer, but it assumes financial responsibility for replacement of underground cable only up to 200 feet in length with the customer bearing the cost for all additional length.

In its Motion for Judgment on the Pleadings, PECO argues that Ms. Starr’s entire dispute centers on an alleged wrongful action that occurred 23 years ago.  As Ms. Starr’s Complaint was filed outside the three-year time frame, PECO maintains that the statute of limitations contained in 66 Pa. C.S § 3314 bars action. 
Section 3314(a) of the Public Utility Code, 66 Pa.C.S.A. §3314(a), provides as follows:

(a)  GENERAL RULE.-- No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.
(Emphasis added).  However, the doctrine of equitable estoppel serves to toll the statute of limitations and is based on the theory of estoppel.  “It provides that a defendant may not invoke the statute of limitations if through fraud or concealment he causes the plaintiff to relax his vigilance or deviate from his right of inquiry into the facts.  The doctrine does not require fraud in the strictest sense, but rather, fraud in the broadest sense, which includes an unintentional deception.”  Lester Ely v. Pennsylvania American Water Company, Docket No. C-20055616 (Order entered June 22, 2006), 2006 Pa. PUC LEXIS 74 (Pa. PUC 2006) (PAWC's repeated assurances that it would restore Complainant's driveway caused the Complainant to essentially "relax his vigilance"); see also Mary Esther Battle v. PECO Energy Co., C-00003804 (Order entered July 16, 2001).  In this case, Complainant alleges that in the last 23 years she repeatedly complained to PECO about her high bills and service problems and that every time she was assured that there was nothing amiss with her service. She avers that relying on these assurances she was unaware that PECO had installed an inadequate cable in 1986 until August of 2007 when she had a conversation with a PECO retired employee.  In August of 2007, Ms. Starr filed an informal complaint with BCS.
In view of these allegations, although Ms. Starr filed the present formal Complaint approximately 23 years after the alleged wrongdoing, there are genuine issues as to material facts concerning if and when Ms. Starr should have been aware that there was a dispute with regard to the service she was receiving from Respondent, and it is not clear that the moving party is entitled to a judgment as a matter of law.  
For the above-stated reasons, Respondent’s Motions for Judgment on the Pleadings is denied.  The matter will be set for a hearing.
Conclusions of Law


1.
Commission regulations provide for the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102. 


2.
A motion for judgment on the pleadings is properly granted where the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102(d)(1). 

3.
Persons complaining about public utility service must file complaints within three years of the alleged service inadequacy, exclusive of the time involved in pursuing an informal complaint with the Commission regarding this matter.  66 Pa. C.S. §3314(a); Duquesne Light Co. v. Pa. P.U.C., 148 Pa. Cmwlth. 378, 611 A.2d 370 (1992).

4.
The doctrine of equitable estoppel serves to toll the statute of limitations and is based on the theory of estoppel.  Lester Ely v. Pennsylvania American Water Company, Docket No. C-20055616 (Order entered June 22, 2006), 2006 Pa. PUC LEXIS 74 (Pa. PUC 2006).
ORDER

THEREFORE,

IT IS ORDERED:

1.
That PECO Energy Company’s Motion for Judgment on the Pleadings seeking to dismiss the Complaint filed by Cynthia A. Starr at Docket No. C-2009-2096655 is denied.
2.
That the matter is set for a hearing.
Date:
September 30, 2009

















Veronica A. Smith






Chief Administrative Law Judge
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� Pursuant to Section 1.2 of the Commission’s Rules of Administrative Practice and Procedure, the Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa. Code §1.2(a).  


� The Complaint was filed upon the Respondent on March 23, 2009.
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