BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Adolf H. Blauhut					:
							:
	 v.						:		C-2009-2087552
							:
PECO Energy Company				:



INITIAL DECISION


Before
Ky Van Nguyen
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On January 26, 2009, Adolf H. Blauhut (Complainant) filed a complaint against PECO Energy Company (Respondent).  In the complaint, the Complainant essentially alleged that on June 10, 2008, at about 7:40 p.m., he encountered a power failure, that after the outage all the ground fault circuit interruptions (GFCIs) were unable to provide him with the expected GFCI protection, and that the GFCIs in his back garage tripped their circuit breakers, and hummed and smoked when the breakers were reset.  The Complainant asked that the Respondent pay for damages resulting from the outage and provide such service and equipment as necessary for the safety of its customers in the future.

		On March 3, 2009, the Respondent filed an answer and new matter, and a preliminary objection, to the complaint.  Respondent stated that the storm-related outage on the circuit in the Complainant’s area was reported to the Respondent at 8:40 p.m. on June 10, 2008, that the circuit was restored on June 12, 2008, and that the four-year history of service outages in the Complainant’s area of high trees and vegetation indicated his circuit historically performed well and was highly reliable.  

		In the preliminary objection, the Respondent moved to dismiss the Complainant’s claim because the Commission does not have jurisdiction to award damages.

		On March 10, 2009, Administrative Law Judge (ALJ) David A. Salapa was assigned to rule on the motion.  He sustained the motion on the Commission’s lack of authority to award damages and set a hearing on the Complainant’s allegation that the Respondent failed to provide such service and equipment as necessary for the safety of its customers.

		On June 1, 2009, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  He presented his own testimony and Mr. Robert Rodner’s testimony and introduced seven exhibits (C-1, C-2, C-3, C-4, C-4(a), C-4(b), and C-5) which were admitted into the record.  The Respondent was represented by Tishekia E. Williams, Esquire, who presented the testimony of three witnesses and three exhibits which were admitted into the record.  

		On June 3, 2009, I asked the Respondent to clarify the record and the Respondent submitted a letter of clarification, which will be admitted into the record as PECO Exhibit 4.  

		At the hearing, the parties indicated that they were willing to file briefs.  On June 8, 2009, I established a briefing schedule for them:  Main Briefs on July 23, 2009 and Reply Briefs on July 30, 2009.  Later they asked for an extension of time in which to file their briefs.  The last day to file reply briefs was August 5, 2009.  The parties filed their briefs on time.

		The record was closed on August 5, 2009.

FINDINGS OF FACT

		1.	The Complainant is a Respondent ratepayer of record and takes service at 206 Morris Road, Exton, Pennsylvania (N.T. 3, 4).

		2.	On June 10, 2008, at about 7:40 p.m. a severe storm occurred, causing an outage to the Complainant’s area, which lasted until June 12, 2008 at about 2:15 p.m.  The Complainant’s telephone service also went out with the electric service (N.T. 5, 6, 8).   

		3.	On June 12, 2008, the Complainant had telephone service again.  He called a Respondent employee by the name of Melissa to get a claim form for items that were damaged by the storm (N.T. 8-10).  

		4.	The Complainant’s items damaged by the storm included a Toshiba television, 10 Leviton ground fault circuit interrupters (GFCIs), five surge suppressors, one T-8 shop light, three GE 40 watt bulbs, and one flood light R-30 (N.T. 10-13, 26, 27).  

		5.	The Complainant’s witness described a corrosion area that existed between the wire and the rod on a pole as the corrosion that “looks like mud” (N.T. 59; C-5).

		6.	Two transformers, Gulf 6 Delta Transformer (Delta) and Gulf 6 Foxtrot[footnoteRef:1] Transformer (Foxtrot), are serving the Complainant’s area.  The Respondent found a blown fuse on Delta, a blown lightning arrester on Foxtrot, and no tree or pole falling down (N.T. 62-64). [1:  	At the hearing, the Respondent employee Jack Hinkle testified that the Delta Transformer serves the Complainant’s residence.  When answering my letter, Mr. Hinkle corrected the transcript, testifying that the Foxtrot transformer serves the Complainant’s residence (PECO Exhibit 4).  Therefore, I will switch the name of these two transformers.  This correction does not affect Mr. Hinkle’s testimony about grounding. ] 


		7.	The Foxtrot transformer serves the Complainant’s residence, which required a lightning arrestor replacement and took several hours to replace it.  It is on top of pole number 168412 (N.T. 64-67).

		8.	The Respondent’s service territory is grounded Y systems, meaning that every piece of the Respondent’s equipment is grounded.  The Delta and the Foxtrot Transformer’s ground wires come down the poles to the eight-foot ground rod.  In the past 10 years, the Respondent has used copper number 6 for ground wire.  Before, it used aluminum number 2 (N.T. 67-69).

		9.	A lightning strike can create millions of volts (N.T. 69).

		10.	From a transformer to a residence, there are three ground wires:  one under the cold water pipe, one under the meter, and one on a transformer connected to an eight-foot ground rod (N.T. 68, 75-77, 79-81).

		11.	On June 17, 2008, the Respondent visited the Complainant’s residence in response to a report of partial outage.  It found the voltage at the meter box was even (120/120) and heard humming noise from the Complainant’s GFCIs, which smelled like smoke.  It asked the Complainant to hire an electrician to do the repairs because it was not responsible for equipment inside the home (N.T. 91-94).

DISCUSSION

		Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),[footnoteRef:2] provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Equilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005). [2:  	Section 332(a) of the Public Utility Code provides:

	   (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
] 


		Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that it is more likely than not that the Respondent has provided him with unreasonable service in that it has failed to provide a proper grounding for the transformer supplying power to his residence.

		Essentially, the Complainant[footnoteRef:3] testified that on June 10, 2008 a severe storm came to the Complainant’s area at 7:40 p.m., and caused his area to lose electricity from that evening to 2:15 p.m. on June 12, 2005.  The power outage caused damage to the Complainant’s television, GFCIs, surge suppressors, shop light, bulbs, and flood light.  He contended that if the ground wire at his transformer was copper and properly grounded, it would prevent lightning and surges.  The lightning would disappear at the electric pole and would not come to his home to damage his properties.  In this case, because the transformer was not functioning, i.e. incapable of preventing lightning and surges, he considers the transformer did not have a ground line (N.T. 40, 53, 54).  He cited Title 34 of the Department of Labor and Industry’s regulations and the National Electric Code to support his position. [3:  	At the hearing, the Complainant testified that he does not have a formal degree, majoring only three years in liberal arts (N.T. 55).  In his reply brief, about his qualifications to testify about grounding, he stated that he was an Electronics Instructor for four years in the US Air Force, participated for three years in the Biosatellite NASA space program where grounding was of paramount importance in the launch area at Cape Kennedy.  He finally spent 3 years with Burroughs Corp. in computer design manufacture and support.  He knows a bad wire when he sees it (Reply Brief for Complainant at 1).] 


		The Respondent testified that the Complainant’s service was supplied by the Foxtrot Transformer and the transformer was properly grounded.  It also testified that in the past 10 years, it has used copper number 6 to install a ground wire for a transformer, but that before this time it used aluminum number 2 for a ground wire.  Every piece of the Respondent in the service territory is Y grounded, whether it be a transformer, a regulator, a capacity bank, or a switch (N.T. 68).  With grounding, Respondent equipment can alleviate, but cannot avoid, damage, especially with a lightning of millions of volts (N.T.69).  After the storm, on June 17, 2008, the Respondent visited the Complainant’s home to respond to a report of partial outage and found the Complainant’s GFCI’s were making a humming noise and smelling like smoke.  The Respondent referred him to an electrician to get the repairs done.  

		In her briefs, the Respondent’s counsel contended that the law that is applicable to this case is the Commission’s regulations and the National Electrical Safety Code (NESC) and not the National Electric Code (NEC), that both aluminum and copper are metals that are acceptable for installing ground conductors, that the Complainant’s evidence of corrosion is questionable at best, and that grounding will not prevent damage in all circumstances.  She cited Section 090 and 093A of the NESC Handbook, and Herron v. The Peoples Natural Gas Company, 205 Pa. PUC Lexis 49 (2005), to support the Respondent’s position.  In general, I agree with the Respondent.

		In part, Section 57.198 (relating to Inspection and maintenance standards) of the Commission’s regulations, 52 Pa. Code §57.198, provides:

§57.198.  Inspection and maintenance standards.

   (a)  Filing date and plan components.  Every 2 years, by October 1, an EDC shall prepare and file with the Commission a biennial plan for the periodic inspection, maintenance, repair and replacement of its facilities that is designed to meet its performance benchmarks and standards under this subchapter.  EDCs in Compliance Group 1, as determined by the Commission, shall file their initial plans on October 1, 2009.  EDCs in Compliance Group 2, as determined by the Commission, shall file their initial plans on October 1, 2010.  Each EDC’s biennial plan must cover the 2 calendar years beginning 15 months after filing, be implemented 15 months after filing, and must remain in effect for 2 calendar years thereafter.  In preparing this plan, the following facilities are critical to maintaining system reliability:

	(1)  Poles.
	(2)  Overhead conductors and cables.
	(3)  Transformers.

*	*	*

   (b)  Plan consistency.  The plan must be consistent with the National Electrical Safety Code and Practices of the Institute of Electrical and Electronic Engineers, Federal Energy Regulatory Commission Regulations and the provisions of the American National Standards Institute, Inc.


		These provisions provide that every 2 years, an electric distribution company (EDC) must prepare and file with the Commission by October 1 a biennial plan for the periodic inspection, maintenance, repair and replacement of its facilities to meet the facilities’ performance benchmarks and standards.  The plan must comply with the National Electrical Safety Code (NESC), Codes and Practices of the Institute of Electrical and Electronic Engineers (IEEE), Federal Energy Regulatory Commission Regulations and the provision of the American National Standards Institute, Inc.  The Commission divides EDCs into two compliance groups:  EDCs in Compliance Group 1 must file their plan on October 1, 2009, and EDCs in Compliance Group 2 on October 1, 2010.

		According to the Respondent’s Main Brief at 9, the Respondent is in the Compliance Group 2 and its biennial plan is not due until October 1, 2010.  Therefore, its current facilities are presumably proper subject to the Commission approval of its October 1, 2010 filing.  This presumption is rebuttable if there is proof that the Respondent’s facilities are below the NESC performance benchmarks and standards.

		The Respondent testified that in the past 10 years, it has used copper number 6 for ground wire.  Before, it used aluminum number 2.  

		The Complainant testified that if the ground wire at the transformer supplying electricity to his area was copper or non-corrosive wire, the ground wire would prevent lightning and surges (N.T. 35, 36, 40-44).  Because the Respondent did not use copper or non-corrosive metal for ground wire, the Complainant’s transformer is considered not to have a ground wire, which therefore could prevent surges and bring lightning to the ground instead of to his home (N.T. 53, 54, 57).

		 In part, Rules 093 and 094B2a of the NESC relating to Grounding conductor and means of connection and Grounding electrodes, provides:

093.  Grounding conductor and means of connection

   A.	Composition of grounding conductors
In all cases, the grounding conductor shall be made of copper or other metals or combinations of metals that will not corrode excessively during the expected service life under the existing conditions and, if practical, shall be without joint or splice.  If joints are unavoidable, they shall be so made and maintained as to not materially increase the resistance of the grounding conductor and shall have appropriate mechanical and corrosion-resistant characteristics. . .

*	*	*

094.  Grounding electrodes

*	*	*

   B.	Made electrodes

*	*	*

    2.  	Driven rods

a.   Driven rods may be sectional; the total length shall not be less than 2.44 (8 ft) . . .


		These provisions provide that a grounding conductor must be made of copper or metals or combinations of metals which will not corrode excessively during the expected service life under the existing conditions, and, if practical, must not have joint or splice.  The grounding conductor is connected to an eight-foot rod.

		The Respondent testified that the ground wire at the Complainant’s transformer is made of aluminum, that the aluminum does not corrode excessively, and the wire is connected to an eight-foot ground rod.  

		Both the Safety Standards rules of the Department of Labor and Industry, 34 Pa. Code §39.65, cited by the Complainant and the NESC rule cited by the Respondent do not say that aluminum is an unacceptable metal for ground wire.  They only say that the grounding conductors are made of other metals which will not corrode excessively.  The Complainant’s witness testified that a corrosion area existed on a pole at the connection point between the wire and the rod.  But his witness was not positive about the excessiveness of the corrosion.  He just said the corrosion “looks like mud.”  And, looking at Exhibits C-4 and C-5, a Respondent witness testified that he did not see any splices on the ground wire and that he did not know if the connection between the wire and the rod showed an area of dirt or corrosion (N.T. 59; C-5).

		From the testimony above, I conclude that the Complainant has failed to carry his burden of proof.

CONCLUSIONS OF LAW

		1.	The parties to, and the subject matter of, this complaint proceeding are properly before the Commission.

		2.	The Complainant has failed to carry his burden of proof.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of Adolf H. Blauhut against PECO Energy Company at Docket Number C-2009-2087552 is dismissed because of the Complainant’s failure to carry his burden of proof.



Date:         September 10, 2009     			____________________________________
							Ky Van Nguyen
							Administrative Law Judge
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