BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Willie and Clara Neal
:




:

v.





:

C-2009-2091292


:

Philadelphia Gas Works
:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On February 19, 2009, Mr. Willie and Mrs. Clara Neal (“Complainants”) filed a formal Complaint against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) for billed gas service.  Complainants stated they did a reverse mortgage through World Alliance and the mortgage company sent over $9,000 to PGW.  Complainants claimed they did not owe this amount to PGW and that debts were dissolved through bankruptcy.  Complainants requested resolution of the over $9,000 payment to PGW that they alleged was paid in error.  

On or about March 16, 2009, Mr. Laureto Farinas, Esquire, counsel for PGW, filed an Answer and admitted receipt of a check that credited the Complainants’ gas accounts with outstanding balances of approximately $9,000.  PGW also admitted that Complainants’ bankruptcy was discharged on January 20, 2006.  PGW further averred that Complainants filed Chapter 7 Bankruptcy on June 14, 2004 on PGW account number 0081-1958-3461.  The new account given to Complainants was 0008-8174-2970.  On account 0008-8174-2970 the amount of $1,701.95 is in write-off status.  On June 12, 2008, PGW received a check in the amount of $5,659 from World Alliance.  PGW applied this check to two accounts of the Complainants as they receive gas service through separate accounts.  Account number 0081-1958-3461 had an outstanding lien in the amount of $3,889.55 and account number 0009-5358-4273 had an outstanding lien of $1,680.06.
  PGW averred that pursuant to the Municipal Claim and Tax Lien Law, Act 153 of 1923, P.L. 207, 53 P.S. § 7101, the Company reserved the right to collect on debt owed it for gas service to the service address.  PGW admitted that Complainants telephoned the Company on October 31, 2008 when it was explained to Complainants that the check and money in question were applied to the two gas accounts aforementioned.    
On April 11, 2009, a Hearing Notice was issued setting the Initial Hearing for Wednesday, June 3, 2009 at 1:30 p.m.  The Hearing Notice noted that Administrative Law Judge (“ALJ”) Jones was to preside over this matter.  
By Prehearing Order dated April 13, 2009, ALJ Jones provided procedural guidelines to the proceeding.  


On June 3, 2009, the evidentiary hearing convened as scheduled.  Complainants were present and represented themselves.  Mr. Willie Neal and Mrs. Clara Neal were presented as witnesses.  Complainants also presented two exhibits marked as Neal Exhibit 1 and Neal Exhibit 2.  Complainants attempted to submit a page with accounts and corresponding amounts as an exhibit; however, this page was not accepted because it was neither verified nor authenticated.  Likewise, Neal Exhibit 2 was not admitted because the printout was not authenticated or verified.  Neal Exhibit 1 was admitted into the record.  Mr. Laureto Farinas, Esquire was present as counsel for PGW and presented one witness, Ms. Anne Marie Cromley.  PGW presented eight exhibits during the evidentiary hearing.  Two exhibits, PGW Exhibit 5 and PGW Exhibit 6 were not moved into the record by the discretion of the Respondent.  The following PGW exhibits were marked and were admitted into the record:

1. PGW Exhibit 1, Check to PGW in amount of $5,569.61 for two of Complainants’ PGW accounts;

2. PGW Exhibit 2, number of Complainants’ PGW accounts;

3. PGW Exhibit 3, two civil judgments against Complainants for gas service claims;

4. PGW Exhibit 4, history of Complainants’ PGW account 0081-1958-3461;

5. PGW Exhibit 7, history of Complainants’ PGW account 0009-5358-4273; and
6. PGW Exhibit 8, history of contacts with Complainants. 
The evidentiary hearing generated 104 pages of testimony in transcript and a total of seven exhibits, one exhibit from the Complainants and six exhibits from PECO.  The record for the proceeding was closed on June 24, 2009.  This matter is ripe for decision.

FINDINGS OF FACT

1. Complainants own two properties 5500 and 5501 Litchfield Street, Philadelphia, Pennsylvania (“Service Address”) where they receive gas services from PGW.  Tr. 10.
2. Complainants did a reverse mortgage on 5500 Litchfield Street closing on the mortgage on May 29, 2008.  Tr. 10, 11-12.
3. Complainants admit that they live in both properties 5500 and 5501 Litchfield because they go back and forth between the two properties.  Tr. 11.
4. At the closing of the reverse mortgage, Complainants were told they owed about $5,000 to PGW for gas service.  Tr. 12-13.
5. Mr. Willie Neal stated that Enterprise Abstract, LLC (title search company) sent a check to PGW in the amount of $5,569.61 on June 5, 2008, to resolve the amount owed to PGW for gas service at 5500 Litchfield Street.  Tr. 14, PGW Exhibit 1.
6. Complainants are not disputing the amount owed; however, Complainants are disputing the allocation of amounts among the accounts attributed to them.  The Complainants contend that the distribution of the amounts was not explained to them.  Tr.15, 20-23. 

7. Mr. Willie Neal noted that the check issued by Enterprise Abstract, LLC had in the memo section an account number that is not attributable to any account owned by the Complainants.  Tr. 17-19.

8. Complainant desire a fair, reasonable explanation of the gas bill attributed to gas service at 5500 and 5501 Litchfield Street properties.  Tr. 31.
9. Complainants filed bankruptcy for debt owed at 5500 Litchfield Street.  Tr. 33, 43.
10. Complainants have three account numbers: (1) 0081-1958-3461 which was for service from December 9, 1996 through to June 16, 2004 (the date the Chapter 13 bankruptcy was filed; (2) 000-8174-2970 which was for service from June 16, 2004 through April 8, 2005; and (3) 0009-5358-4273 which is for service from February 2, 2007 to the present.
  All three account numbers are attributable to gas service at 5500 Litchfield Street.  Tr. 84-85, PECO Exhibit 2.  
11. Complainants have a pre-Chapter 13 bankruptcy debt account; a pre-Chapter 7 bankruptcy debt account, and a post bankruptcy debt account attributable to 5500 Litchfield Street.  Tr. 33-34.
12. In 2000, Mrs. Neal was the sole customer of record at 5500 Litchfield Street.  Tr. 34-35.
13. Complainants tried to keep the account for 5500 Litchfield Street current.  The Complainants paid something on the bill if they were unable to pay the entire billed amount. Complainants did have instances where they were unable to pay the full billed amount.  Tr. 42-43.

14. Complainants do not recall information about an account change for 5500 Litchfield Street.  Tr. 43.
15. Mrs. Clara Neal states that Complainants filed bankruptcy in 2004 for 5500 Litchfield Street.  Mrs. Neal was the sole ratepayer for PGW service at 5500 Litchfield Street in 2004.  Tr. 44.  

16. Mrs. Neal agrees a new account had to occur after the bankruptcy filing for amounts accrued for gas service after the 2004 bankruptcy.  Tr. 45.

17. Mrs. Neal states however that she never got a new account after the bankruptcy filing.  The only account for gas service at 5500 Litchfield known to Mrs. Neal is 0009-5358-4273.  Tr. 45.

18. Mrs. Neal states that as a result of the reverse mortgage PGW was sent $9,077.38 for billed gas service owed.  Tr. 46, Neal Exhibit 1.

19. Complainants’ debt was discharged January 20, 2006.  Tr. 72, Neal Exhibit 1.

20. On August 23, 2003, PGW filed a lien against 5500 Litchfield Street in the amount of $3,889.55 regarding gas service owed through account no. 0081-1958-3461. Tr. 76, PGW Exhibit 3.

21. Ms. Anne Marie Cromley is a senior customer review unit officer employed by PGW for about 26 ½ years.  Tr. 79-80.

22. A customer review unit officer is to investigate and resolve informal and formal complaints with the Commission’s Bureau of Consumer Services and the customer.  Ms. Cromley investigated the complaint of the Neals.  Tr. 80-81.

23. The PGW check received as a result of the reverse mortgage by the Complainants was in the amount of $5,569.61 and applied to two accounts.  Tr. 81, PGW Exhibit 1.

24. The check amount at issue was allocated toward account 0009-5358-4273 in the amount of $1,680.06 and account 0081-1958-3461 in the amount of 3,889.55.  Both accounts are for Mrs. Clara Neal at 5500 Litchfield Street.  Tr. 82, PGW Exhibit 1.

25. From December 9, 1996 through to June 16, 2004, Mrs. Clara Neal was the customer of record for PGW gas service with account number 0081-1958-3461.  This is the account number Enterprise Abstract put in the memo portion of the check issued to PGW.  Tr. 84-85, PGW Exhibit 2.

26. From June 16, 2004 through August 4, 2004 the account number 0008-8174-2970 is associated with Mrs. Clara Neal at 5500 Litchfield Street and covers the period for the bankruptcy filed.
  Tr. 85, Exhibit 2.

27. Mrs. Neal got gas service after the bankruptcy filing on December 22, 2004 through April 8, 2005 and the account number is 0008-8174-2970.  Tr. 85, Exhibit 2.



28.
On September 13, 2005 Complainants’ Chapter 13 bankruptcy filing was converted to a Chapter 7 bankruptcy filinf.  PGW Exhibit 3.



29.
On June 14, 2004, Chapter 13 bankruptcy was filed.  On September 13, 2005 all debt owed was converted to a Chapter 7 bankruptcy filing.  This converted bankruptcy was discharged on January 20, 2006 with a billing amount discharged of $7,515.30.  Tr. 87-88, PGW Exhibit 3.  



30.
Mrs. Neal had no service between April 2005 through February 2007.  On February 2, 2007 gas service was restored to Mrs. Neal at 5500 Litchfield Street and the account number is 0009-5358-4273.  This is one of the account numbers that the funds from Enterprise Abstract were used for payment owed and is the Complainants’ current account for gas service.  Tr. 85, Exhibit 2.



31.
On March 24, 2008, PGW filed a lien against 5500 Litchfield Street in the amount of $1,506.28.  Tr. 88, PGW Exhibit 3.



32.
From 2002 through 2004 payment was sparse on the account for 5500 Litchfield Street.  Tr. 91, PGW Exhibit 3.



33.
The account number 0009-5358-4273 for Mrs. Neal at 5500 Litchfield Street is effective from February 22, 2007 to the present.  On June 12, 2008 an amount of $1,680.06 was paid to this account which was part of the funds from the Enterprise Abstract check.  $1,608.06 was owed for gas service on this account as of May 27, 2008.  Tr. 93-94, PGW Exhibit 7.  



34.
PGW contacts with customer log regarding Mrs. Clara Neal accounts revealed a payoff form completed by Enterprise Abstract in the amount of $3,889.35 and another payoff form completed by Enterprise Abstract in the amount of $1,680.66.  Tr. 96-97, PGW Exhibit 8.



35.
On October 31, 2008, Mrs. Clara Neal was on a conference call with a PGW employee and a gentleman from World Alliance Finance.  Mrs. Neal was concerned that the funds from here reverse mortgage were not posted to her PGW account.  Mrs. Neal was advised that the funds were posted in the amount of $5,569.61 to her account.  Tr. 97, PGW Exhibit 8.  

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the funds from the reverse mortgage of the Complainants were allocated correctly to accounts attributed to the gas service of the Complainants with PGW.  The Complainants are unsure whether the funds were allocated to accounts that they are responsible for and that perhaps PGW allocated funds erroneously to accounts not associated with the Complainants.  Complainants must satisfy their burden to prove that PGW allocated funds from the reverse mortgage erroneously.


Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Mrs. Neal alleged the amount paid to PGW as a result of the reverse mortgage financing was $9,077.38 for billed gas service owed.  Tr. 46, Neal Exhibit 1.  Mrs. Neal did not produce a cancelled check or checks in that amount that were paid to the order of PGW.  Complainants offered Neal Exhibit 1 as evidence of the $9,077.38 disbursement, which was the result of the reverse mortgage refinancing.  It appears that the $9,077.38 figure was indeed the grand total of money available as a result of the reverse mortgage financing sum distributed to PGW but it is unclear whether that involves both properties on Litchfield Street associated with Complainants or just 5500 Litchfield Street.  Most credible is PGW Exhibit 1 which is the canceled check in the amount of $5,569.61 which was paid to the order of PGW.  Detrimental to Mrs. Neal’s claimed amount, Mr. Neal referenced the $5,569.61 amount and the cancelled check regarding 5500 Litchfield Street. Tr. 12-14.  Consequently, it is clear from the record evidence that the amount in controversy is $5,569.61. 


Complainants dispute the allocation of the amount in controversy to two different accounts.  Complainants do recognize only one account number, 0009-5358-4273, and not any other account numbers associated with gas service to 5500 Litchfield Street.  Tr. 17-19, 45.  However, Complainants agreed that they filed bankruptcy on June 16, 2004.  Tr. 45.  Complainants also agreed that the bankruptcy required two accounts associated with gas service to 5500 Litchfield Street; one account for debt owed prior to the bankruptcy and another after the bankruptcy was discharged.  Tr. 46. 
PGW has provided credible evidence that three accounts are associated with the Complainants and gas service to 5500 Litchfield Street: (1) one account prior to the June 16, 2004 Chapter 13 bankruptcy filing, 0081-1958-3461; (2) one account after the June 16, 2004 bankruptcy through to April 2005 which was covered under the converted Chapter 7 bankruptcy filing on September 13, 2005; 0008-8174-2970 (no service between April 2005 through February 2007); and (3) one account once service was restored after February 2, 2007 to the present, 0009-5358-4273.  Tr. 85-86, 89, 93. PGW Exhibit 4, PGW Exhibit 7.  Any amount associated with the 0008-8174-2970 account would have been discharged through the Chapter 13 bankruptcy filing in June 2004 which was converted to Chapter 7 bankruptcy on September 13, 2005..  Eliminating the account discharged through bankruptcy leaves two accounts associated with 5500 Litchfield Street; account nos. 0081-1958-3461 and 0009-5358-4273.  The account 0081-1958-3461 was also discharged through the converted Chapter 7 bankruptcy.  PGW however filed a lien on August 23, 2003, regarding gas service owed on this account.  PGW filed this lien through the power conferred through the Municipal Claim and Tax Lien Law, 53, P.S. § 7101.  (FOF 20).
Complainants had documentation with their converted Chapter 7 bankruptcy that stated most taxes are not discharged by Chapter 7 bankruptcy filings.  Tr. 73.  The amount associated with account no. 0081-1958-3461 of $3,889.55 was set aside as a lien by PGW under the Municipal Claim and Tax Lien Law, 53 P.S. § 7101.  This amount did not get discharged by the Chapter 7 bankruptcy and thus was still owed to PGW.  PGW has provided sufficient evidence that Mrs. Neal was responsible for account no. 0081-1958-3461 which was associated with 5500 Litchfield Street.

The Complainants failed to rebut the evidence offered by PGW.  Consequently, the Complainants failed to satisfy their burden of proof. 
I agree with the Complainants that PGW should have clearly explained the allocation of funds, and the history of usage of gas service and accounts behind the allocation of funds to Complainants.  However, I do not find that PGW violated any Commission statute or regulation in its allocation of funds.  PGW is admonished to provide clear explanations both verbally and in writing in the future when the Company obtains funds through satisfying liens on property.
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa. C.S. § 701.

4. Complainants have not sustained their burden of proof.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Mr. Willie and Mrs. Clara Neal against Philadelphia Gas Works at Docket No. C-2009-2091292 is dismissed.

2.
That the Secretary’s Bureau mark this docket closed.

Date: September 21, 2009


















Angela T. Jones








Administrative Law Judge

	� 	$3,889.55 + 1,680.06 = $5,569.61.  PGW admits the check received was in the amount of $5,659.  $5,659 - $5,569.61 = $89.39.  The amount of $89.39 is not accounted for by PGW from the check received on June 12, 2008.  The testimony, open to cross examination, states PGW received a check in the amount of $5,569.61 (See FOF  22).  The $5,569.61 is corroborated and credible compared to the $5,659 provided by PGW in its pleading.


	� 	Complainants had gas service turned off from April 8, 2005 to February 2, 2007.


	� 	Based on the record evidence it is plausible that $9,077.38 is the amount due to PGW for all properties owned by the Complainants.  The reverse mortgage involved all properties owned by the Complainants and not just 5500 Litchfield Street.


	� 	The amount of $3,889.55 a lien filed by PGW under the Municipal Claim and Tax Lien Law, Act 153 of 1923, P.L. 207, 53 P.S. § 7101.  This amount was still owed by the Complainants and survived the Chapter 7 bankruptcy.  Tr. 73


	� 	Complainants had gas turned off from August 4, 2004 to December 22, 2004.  Tr. 85.


	� 	The converted Chapter 7 bankruptcy filed assumed all debt for service from June 16, 2004 through September 13, 2005.  Chapter 7 bankruptcy filings do not discharge taxes.
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