BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



John H. Sparra 					:
					:
	v.						:		C-2009-2092889
					:
PECO Energy Company				:



INITIAL DECISION


Before
Guy M. Koster
Administrative Law Judge


HISTORY OF THE PROCEEDING

On March 2, 2009, John H. Sparra (complainant or Mr. Sparra) filed a Complaint against PECO Energy Company (PECO or respondent) alleging incorrect charges on his gas bill. Specifically, Mr. Sparra complained of unusually high gas bills for service during the months of September and October 2008.

On April 3, 2009, respondent duly filed an Answer to the Complaint denying that there were any incorrect charges on Complainant’s account and averred that Complainant is being billed for actual gas usage based on actual meter readings.  In its Answer, PECO denied that there was any problem with the complainant’s gas meter and further averred that his bills reflect normal seasonal usage patterns.  PECO also averred that on December 20, 2007, in response to Mr. Sparra’s complaint of an odor of gas, PECO repaired a leak found under the meter regulator and also replaced Mr. Sparra’s gas meter.  PECO further averred that following a field visit on January 3, 2008 PECO confirmed the accuracy of the gas meter and provided Mr. Sparra with a credit to his account in the amount of $311.00 for the bill periods from October 31, 2007 to December 20, 2007.  Finally, PECO averred that on November 17, 2008, 
in response to Mr. Sparra’s high bill complaint, PECO again checked the meter and confirmed its accuracy and also conducted a high bill field investigation using a passing load test on December 29, 2008 to confirm the meter’s accuracy.

Complainant was not satisfied and subsequently filed an Informal Complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case #2484711.  The instant Complaint is an appeal from the BCS decision in that case. 

		I convened the initial in-person hearing as scheduled on July 15, 2009 at 10:00 a.m.  The complainant appeared pro se, testified on his own behalf and introduced six exhibits.  Tishekia E. Williams, Esquire represented the respondent and presented one witness who testified and offered nine exhibits.  The record consists of eighty-nine pages of transcript and the aforementioned exhibits, and was closed on July 30, 2009.  No Briefs were filed.

FINDINGS OF FACT

1.	The complainant in this proceeding is John H. Sparra, whose address is listed in the Complaint as 316 Municipal Drive, Thorndale, Pennsylvania.

2.	The respondent in this proceeding is PECO Energy Company, which provides residential electric and gas utility service to complainant.

3.	On March 2, 2009, complainant filed a Complaint against PECO Energy Company (PECO or respondent) alleging incorrect charges on his gas bill. Specifically, complainant is disputing his gas bills for service during the months of September and October 2008.

4.	On April 3, 2009, respondent filed an Answer to the Complaint and denied that there were any incorrect charges on complainant’s account.

5.	On December 20, 2007, following Mr. Sparra’s complaint of an odor of gas, a field representative was immediately dispatched to the home.  A gas leak was indeed found below the meter regulator and a new meter was installed (Meter #015756212).  Since the leak had occurred below or before the meter regulator, any gas leaking from the system did not result in any charges to Mr. Sparra.  (NT 26-27, 32, 40-41, 55-57, 67-68; Complainant’s Exhs. A and K; PECO Exh. 1).

6.	On January 3, 2008, in response to Mr. Sparra’s concerns, a field representative again visited the property and a meter reading was obtained.  A passing load test was performed on the gas meter, using a gas furnace rating at 80,000 BTUs, which registered 61,800 BTUs.  On March 12, 2008, as a result of the field visit and as a “courtesy” to Mr. Sparra, PECO issued a credit in the amount of $311.00 to his account.  (NT 27-28, 53-54, PECO Exhs. 2, 4 and 6).

7.	In November of 2008, Mr. Sparra contacted PECO with a high gas usage complaint.  On November 17, 2008, a meter reading was obtained.  Mr. Sparra was not satisfied with this meter reading and as a result a field investigator was dispatched to the property on December 29, 2008.  A passing load test was performed, again using a gas furnace rating at 80,000 BTUs, which registered 72,000 BTUs.  (NT. 29-30, 60-62, PECO Exhs. 3 and 7).

8.	Complainant was not satisfied and subsequently filed an Informal Complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case #2484711. The instant Complaint is an appeal from the BCS decision in that case.

9.	Complainant received a bill for gas used September 2008 that indicated gas usage in the amount of 35ccfs.  In comparison, in September of 2007 he used 12 ccfs.

10.	Appliances in the complainant’s home include a gas heater, tankless water heater, gas fireplace and gas stove for cooking.  Only the complainant and his wife were residing in the home during the time period in question.
11.	The average monthly temperature for September 2008 was 70 degrees.  The average monthly temperature in September 2007 was 71 degrees.  (NT. 10-11; Complainant’s Exhs. B and I).

12.	Mr. Sparra received a bill for gas used in October 2008 that indicated gas usage in the amount of 125ccfs.  In comparison, in October of 2007 he used only 57 ccfs.  

13.	The average monthly temperature for October 2008 was 56 degrees.  The average monthly temperature for October 2007 was 65 degrees, a variation of 9 degrees.  (NT. 11-12; Complainant’s Exhs. B and J).

14.	There was no significant change in complainant’s pattern of gas usage for any month following October 2008 as compared to his gas usage in 2007.  (NT. 18, 24-25).

15.	In May 2009, the battery within the Automatic Meter Reading Module was reading low and was replaced.  The gas meter was not replaced.  (NT. 30-31, 44-45, 75-76; PECO Exh. 9).

DISCUSSION

		Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  By asserting that there are incorrect charges on his bill and seeking relief for the alleged overcharges, complainant is the party seeking affirmative relief and therefore has the burden of proof to show that the respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the complainant must present evidence more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

The complainant alleges a billing dispute.  Therefore, the complainant's burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the complainant has submitted such evidence, the burden of going forward with evidence shifts to the respondent.  If the respondent fails to rebut the complainant’s evidence, then the complainant would prevail.  If the respondent places into the record evidence to rebut the complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

Mr. Sparra is disputing the two bills he received for gas used during the months of September 2008 and October 2008 which he alleges are higher than normal.  (NT. 24-25).  Mr. Sparra suspected that the meter readings were inaccurate as the meter had been replaced on at least one prior occasion when a gas leak was discovered and he believed there was no other reasonable explanation for his increased gas usage during those two months.  (NT. 7-9, 22; Complainant’s Exh. A).  

Mr. Sparra testified that the appliances in the home include a gas heater, tankless water heater, gas fireplace and gas stove for cooking.  According to Mr. Sparra, only he and his wife were residing in the home during the time period in question and he and his wife were away for 6 days in October 2008, and that he turned the gas heat off at the thermostat during that time. According to Mr. Sparra, the thermostat is normally set at 69 degrees.  (NT. 13-14).

Mr. Sparra received a gas bill for September 2008 that indicated gas usage in the amount of 35ccfs.  Mr. Sparra testified that he considered this to be a dramatic increase in gas usage as compared to his bill for September of 2007 when he used only 12 ccfs, especially when the average monthly temperature for October during both years varied only slightly.  According to Mr. Sparra the average monthly temperature for September 2008 was 71.8 degrees as compared to 72.1 degrees in September 2007.  (NT. 10-11; Complainant’s Exhs. B and I).  PECO’s bill shows the average monthly temperatures at 70 degrees and 71 degrees respectively. (Complainant’s Exh. I).

Mr. Sparra received a gas bill for October 2008 that indicated gas usage in the amount of 125ccfs.  Mr. Sparra testified that he considered this to be a significant increase in gas usage as compared to his bill for October of 2007 when he used only 57 ccfs.  According to Mr. Sparra the average monthly temperature for October 2008 was 56 degrees as compared to 64 degrees in October 2007.  (NT. 11-12; Complainant’s Exhs. B and J).  PECO’s bill shows the average monthly temperatures at 56 degrees and 65 degrees respectively.  (Complainant’s Exh. J).

Mr. Sparra offered no competent evidence that indicates any significant changes in his pattern of gas usage for any month following October 2008.  (NT. 18, 24-25)

A history of Mr. Sparra’s account obtained from Company records, indicates that on December 20, 2007, following Mr. Sparra’s complaint of an odor of gas, a field representative was immediately dispatched to the home.  A gas leak was indeed found below the meter regulator and a new meter was installed (Meter #015756212).  As explained by PECO witness, Senior Field Investigator Thomas Lerro, since the leak had occurred below or before the meter regulator, any gas leaking from the system would not be registered on the gas meter and therefore would not result in any charges to Mr. Sparra.  (NT 26-27, 32, 40-41, 55-57, 67-68; Complainant’s Exhs. A and K; PECO Exh. 1).



On January 3, 2008, in response to Mr. Sparra’s concerns, a field representative again visited the property and a meter reading of 0132 was obtained, which according to PECO confirmed the accuracy of previous readings.  A passing load test was performed on the gas meter, using a gas furnace rating at 80,000 BTUs, which registered 61,800 BTUs.  According to PECO the results of this passing load test confirmed the accuracy of the meter.  On March 12, 2008, as a result of the field visit and as a “courtesy” to Mr. Sparra, PECO issued a credit in the amount of $311.00 to his account.  (NT 27-28, 53-54, PECO Exhs. 2, 4 and 6).

In November of 2008, Mr. Sparra contacted PECO with a high gas usage complaint.  On November 17, 2008, a meter reading was obtained, which according to PECO again confirmed the accuracy of previous readings.  Mr. Sparra was not satisfied with this meter reading and as a result a field investigator was dispatched to the property on December 29, 2008. A passing load test was performed, again using a gas furnace rating at 80,000 BTUs, which registered 72,000 BTUs, which according to PECO verified the gas meter’s accuracy.  (NT. 29-30, 60-62, PECO Exhs. 3 and 7).

In May 2009, the battery within the Automatic Meter Reading Module was reading low and was replaced, not the gas meter as asserted by Mr. Sparra.  (NT. 30-31, 44-45, 75-76; PECO Exh. 9).

In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  The complainant has the burden to put forth evidence establishing a prima facie case.  Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron at 99.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.



In analyzing the Waldron criterion, the complainant has met his burden of proof in establishing a prima facie case for at least one of the two months in dispute as the record indicates an inconsistency between his gas usage in September 2008, as compared to the same period in 2007 and no significant difference in the average monthly temperature.  I note however, the average temperature in October 2008 was an average of between 8 and 9 degrees lower than the average temperature in October of 2007 and could therefore account for the complainant’s increase in gas usage for that month as compared to last year.  (NT 76, Complainant’s Exhs. B and J; PECO Exh. 8).

As to the dispute involving the charges for September 2008, the evidence submitted by respondent, PECO, was sufficient to rebut the complainant’s evidence demonstrating that any difference in usage during those months was not the result of a defective or inaccurate meter.  To the contrary, the record demonstrates that the results of the passing load test indicate that the meter was actually reading in complainant’s favor.  (NT 71-72).

The difference between the gas usage for the month of September 2008 as compared to September 2007, approximately 23 ccfs, is minimal and there is no evidence that the difference was caused by an inaccurate meter.  As explained by PECO’s witness, Mr. Lerro, such a minimal difference could merely be the result of a few days during that month that may have been colder or damper than normal although the average temperature may be the same as the prior year.  (NT. 64-66, 80-83; PECO Exh. 8).  The important thing is that the complainant has not demonstrated that any difference in usage was the result of a defective meter or gas leak.  Furthermore, the fact that there was no significant change in the complainant’s pattern of gas usage after October 2008 is further evidence that the meter was working properly.

Accordingly, based upon the evidence of record, the Complaint shall be dismissed.





CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S.A. §701.

		2.	Pursuant to 66 Pa. C.S.A. §332(a), the burden of proof in this proceeding is on the complainant.

		3.	Complainant has not met his burden of proving that PECO Energy Company has violated any law which the Commission has jurisdiction to administer, or any regulation or Commission Order or has failed to furnish and maintain adequate, efficient, safe, and reasonable service and facilities or that he is otherwise entitled to relief.  66 Pa. C.S.A. §§332 (a), 701 and 1501.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by John H. Sparra against PECO Energy Company at C-2009-2092889 is dismissed.

		2.	That the record at Docket No. C-2009-2092889 is marked closed.


Date:	September 25, 2009				______________________________
		Guy M. Koster
		Administrative Law Judge

John H. Sparra v. PECO Energy Company
Docket Number C-2009-2092889
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