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OPINION AND ORDER


BY THE COMMISSION:

Before the Commission for consideration and disposition is a Petition for Reconsideration/Rehearing (Petition) of our Opinion and Order of May 8, 2008.  The Petition was filed at this docket by Pennsylvania Electric Company (Penelec) on May 22, 2009, and was granted, pending consideration on the merits, on May 28, 2009.  
History of the Proceeding
This proceeding had its origin in a number of formal Complaints, alleging reliability, safety and quality of service disputes which were filed against Penelec between March 10, 2008, and May 30, 2008.  Penelec filed Answers to each of the Complaints.  Because the Complaints all raised the same or substantially similar issues relative to Penelec’s elimination of its Outdoor Area Lighting Service (OAL), they were consolidated.  
On September 15, 2008, the case was heard by ALJ Robert P. Meehan.  Complainants Betty Lou Shoup and Janet E. Fochtman each appeared by telephone.  They were not represented by an attorney.  They both testified in support of their respective Complaints and did not submit any exhibits.  Penelec, represented at the hearing by an attorney, presented testimony and supporting exhibits.  None of the other Complainants appeared at the hearing.  Penelec moved for the dismissal of the Complaints of those who did not appear at the hearing.  That motion was granted on-the-record.  The record, consisting of the 42-page transcript of the hearing of September 15, 2008, and two Penelec exhibits, was closed by Interim Order issued November 17, 2008.
On November 19, 2008, the ALJ issued an Initial Decision.  The ALJ confirmed his ruling granting Penelec’s motion to dismiss the Complaints of those Complainants who did not appear at the hearing to prosecute their respective Complaints and dismissed those Complaints with prejudice.  I.D. at 1-2.  However, the ALJ sustained the formal Complaints filed by Betty Lou Shoup at Docket No. C-2008-2031300 and by Janet E. Fochtman at Docket No. C‑2008-2035103 and prohibited Penelec from putting into effect its Tariff rules and regulations providing for the elimination of its Outdoor Lighting Service.  The ALJ directed Penelec to submit to the Commission a plan for replacing outdoor mercury vapor lighting with outdoor lighting that is in compliance with existing Federal and state laws and regulations.  I.D. at 2.
On January 5, 2009, Penelec filed three Exceptions to the Initial Decision.  The Complainants did not file Replies to the Exceptions.
On March 26, 2009, we adopted an Opinion and Order affirming the Initial Decision as modified by the Motion of Commissioner Kim Pizzingrilli, denied the Exceptions of Penelec, and directed that in addition to the parties of record and Penelec that a copy of the Opinion and Order be served on the Metropolitan Edison Company (Met-Ed).   That Opinion and Order was entered on May 8, 2009.
On May 22, 2009, Penelec filed a Petition for Reconsideration/Rehearing of our Opinion and Order of May 8, 2009.
On May 28, 2009, we granted the Petition for Reconsideration/Rehearing within the meaning of Pa. R.A.P. 1701(b)(3), pending review of and further consideration on the merits of the Petition.  

Discussion

		The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Co., Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553, 559, (1982).   A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under the Public Utility Code to rescind or amend a prior order in whole or in part.  Parties cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them.  What we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considerations which appear to have been overlooked by the Commission.  Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.

		We note that any issue, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		In its Petition, Penelec advances the following arguments: (1) reconsideration of the May 8, 2009, Opinion and Order is warranted under the Duick standard and to satisfy the requirements of due process; (2) rehearing is appropriate on due process grounds to allow for the creation of a complete record and a thorough evaluation of all considerations relevant to the elimination of Penelec’s OAL service; and (3) the Commission should stay its Order of May 8, 2009, until the merits of the Petition are addressed.

		With respect to the Duick standard, we find that Penelec has met that standard by raising an argument not previously heard alleging error of law.  Specifically, Penelec asserts that our Opinion and Order of May 8, 2009, is a denial of due process with respect to Met-Ed in that the Opinion and order “directs Met-Ed to develop and communicate a plan for its own OAL service, even though Met-Ed was not a party to this proceeding and was given no opportunity and notice to be heard.”  Petition at ¶23, p. 11.  While we do not agree with Penelec’s assertion that Met-Ed was denied due process, given the limited nature of our Order as applied to Met-Ed, we agree that the due process issue raised in the Petition is properly before the Commission under the Duick standard, and we will address the due process argument in more detail.

		With respect to the contention that Met Ed has been denied due process, the nature of the Opinion and Order of May 8, 2009, is neither so directive nor so sweeping as to require prior notice to Met-Ed.  We would point out that the part of our Opinion and Order of May 8, 2009, addressed to Met-Ed was not a directive.  It was a request:

6.  That after reviewing this decision, Pennsylvania Electric Company and Metropolitan Edison Company are encouraged to advise  the Commission’s Bureau of Conservation, Economics and Energy Planning in writing, within thirty (30) days of the entry date of this Opinion and Order whether, upon further consideration, they still plan to phase-out Outdoor Area Lighting Service to Penelec’s former Elkland Service Area customers served under this tariff or to Met-Ed’s customers receiving Outdoor Area Lighting Service.

Opinion and Order of May 8, 2009, at 11 (emphasis added).

		The phrasing of this paragraph in our Opinion and Order of May 8, 2009, was deliberate.  The directive paragraphs in the Opinion and Order were confined to Penelec.  Recognizing that Met-Ed was not a party to the underlying proceeding, but given the nature of the proceeding and its outcome, we hoped to elicit a statement from both Penelec and Met-Ed as to whether they still plan to phase-out Outdoor Area Lighting Service.  Where no legal right or substantial interest of Met-Ed has been affected by our Opinion and Order of May 8, 2009, no due process violation has occurred, and the Petition will be denied in this regard.

		With respect to the appropriateness of rehearing, we find that no rehearing in this matter is warranted.  In its Petition, Penelec seems to view our Opinion and Order of May 8, 2009, as a de facto rescission of our Opinion and Order of January 11, 2007, at Docket No. R-00061367.  That Opinion and Order accepted the recommendation of the ALJs assigned to that case that Outdoor Lighting Service be restricted to existing customers and phased out.[footnoteRef:1]  Nothing in our Opinion and Order of May 8, 2009, alters that decision.  A considered reading of the ordering paragraphs of our Opinion and Order of May 8, 2009, shows that we are asking Penelec to provide information with respect to that phase out procedure in light of the safety concerns raised by the Complainants in this matter, and that Penelec conduct the phase out in compliance with existing Federal and state laws and regulations. [1: 	 	Pa. PUC, et al. v. Pennsylvania Electric Company, Docket No. R-00061367 (Order entered January 11, 2007) at pp. 245-246.] 


		Penelec was afforded an opportunity to defend against the Complaints filed in this matter.  Penelec did so, but now states, essentially, that the reason that it did not more vigorously defend the present case was because Penelec did not anticipate the possibility of an adverse ruling in this case, relying “heavily” on the Commission’s Order of January 11, 2007, and the 2008 Jarzab case.  Petition at ¶27, p. 12.  In its Petition, Penelec re-argues the identical points that it made at hearing.  These arguments do not require further hearings as they were addressed in our Opinion and Order of May 8, 2009:

Penelec’s first Exception centers on the contention that the Initial Decision should be reversed because it conflicts with two Commission orders authorizing the elimination of Penelec’s Outdoor Area Lighting Service. Exc. at 5-6.  The two orders referred to in this Exception are: (1) the Commission’s determination in the context of Penelec’s rate transition plan that Penelec’s elimination of Outdoor Area Lighting Service is just and reasonable[footnote omitted]; and (2) the Commission’s decision in Jarzab.  With respect to the integrity of Penelec’s rate transition plan, we understand Penelec’s point, but the safety and well-being of the Complainants, clearly established of record in this proceeding, militates against the strict application of Penelec’s Tariff and elimination of Penelec’s Outdoor Area Lighting Service in these specific cases.

*		*		*

With respect to Penelec’s second Exception, that the Complaints in this case are nearly identical to Jarzab which should be followed as controlling, we cannot agree. Exc. at 7-9.  Thomas J. Jarzab filed a formal Complaint regarding Penelec’s phase out of this tariff on August 20, 2007.  Mr. Jarzab objected to the elimination of the service for reasons of safety and the costs of replacing Penelec’s lighting.  We acknowledged those objections but declined to revisit the effect of the prior Order.  In this proceeding, the Complainants raised many of the same objections as Mr. Jarzab, but they provided more specific examples regarding the public safety benefits of the service and how their own personal circumstances made obtaining replacement lighting difficult.  While we acknowledge that our decision in this case represents a departure from our prior holding in Jarzab, in this case it is more affordable for some customers to continue to receive Outdoor Area Lighting Service from the utility as opposed to paying a contractor to duplicate existing facilities.  We also agree with the ALJ’s analysis that whereas Jarzab centered on the issue of Penelec’s notice of a proposed change in rates, notice is not an issue in this case, and neither of the Complainants raised notice as an issue in their Complaints or at hearing.  

Opinion and Order of May 8, 2009, at pp. 7-8.

		Under the provisions of 66 Pa C.S. § 703(f), a petition for rehearing must seek the reopening of the record for the introduction of additional evidence.  It must allege newly discovered evidence, not discoverable though the exercise of due diligence prior to the close of the record.  Pa. PUC v Reading Co., 345 A2d 311 (Pa. Cmwlth 1975); Mobilfone v Pa. PUC, 355 A2d 611(Pa. Cmwlth 1975); Abramson v Pa. PUC, 489 Pa 267, 414 A2d 60 (1980).   Penelec does not meet this standard.  Further, it was not the Commission’s intent to amend or to rescind its January 11, 2007 Opinion and Order in this proceeding.  Our May 8, 2009 Opinion and Order is limited in effect and is focused on addressing issues of public safety raised by the original Complainants in this matter.[footnoteRef:2]  This is well within the discretion of the Commission. [2: 		We note that Penelec’s overly broad reading of the Opinion and Order of May 8, 2009, extends to the unsupported contention that the Commission must also “examine the extent to which a public utility can legally be held responsible for general community public safety issues . . . .” Petition at ¶ 22, p. 10.  This also is far beyond the scope of this limited proceeding, and we decline to open such an inquiry.] 


		Finally, with respect to the request for a Stay until the Petition is considered on its merits, we granted that Stay in our Order of May 28, 2009.  Having now considered the Petition on its merits, that Stay is hereby dissolved, and the requirements of the Opinion and Order of May 8, 2009, are reinstated effective upon the date of entry of this Opinion and Order.

Conclusion

	For the reasons discussed above, we deny the Petition for Reconsideration/Rehearing filed by the Pennsylvania Electric Company in this matter; THEREFORE,

IT IS ORDERED: 

1.  That the Petition for Reconsideration/Rehearing filed on May 22, 2009, by Pennsylvania Electric Company, is hereby denied, consistent with the foregoing Opinion and Order.

2.  That the requirements of the Opinion and Order of May 8, 2009, are reinstated effective upon the date of entry of this Opinion and Order.

3.  That upon completion of the requirements set forth in the Opinion and Order entered May 8, 2009, this matter be marked closed.

[image: ]
								BY THE COMMISSION,



								James J. McNulty
								Secretary

(SEAL)

ORDER ADOPTED:  October 8, 2009

ORDER ENTERED:  October 9, 2009
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