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	OPINION AND ORDER

BY THE COMMISSION:

	    Before the Commission for consideration and disposition is the Initial Decision of Chief Administrative Law Judge (CALJ) Veronica A. Smith, issued on June 22, 2009, in which she recommended that the above-captioned Formal Complaint (Complaint) be dismissed.  No Exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision.  Although we agree with CALJ Smith’s determination to dismiss the Complaint, for the reasons set forth below, we shall modify the Initial Decision.    

History of Proceeding

               On March 23, 2009, Timothy Horton (Horton or Complainant) filed a Complaint with the Commission against National Fuel Gas Distribution Corporation (NFGDC or Respondent) alleging that there are incorrect charges on his NFGD bill for 922 East 24th Street.  The Complainant alleges, inter alia, that he was charged for gas services which he did not receive because he was in jail.  Without specifying a period of time, he alleges that the Respondent’s failure to turn on his service caused him to be hospitalized with a cold.  Finally, Mr. Horton states that he failed to attend a telephone hearing previously scheduled for him on these claims before an Administrative Law Judge (ALJ).  The reason he provides for his failure to appear at that hearing is that he is an out-patient at the Safe Harbor Mental Health facility located in Erie, and the medication that his doctor prescribed for him was too strong and did not allow him “to conduct [his] business concerning the National Fuel hearing.”  Complaint ¶ 5.  As relief, Complainant requests another hearing in this matter.  

               On April 14, 2009, the Respondent filed an Answer denying the material allegations of the Complaint and New Matter alleging that the doctrine of res judicata applies in this case to preclude Mr. Horton’s claims from being relitigated, in view of the Final Order at Docket No. C-20077437.   The Respondent states that Mr. Horton filed a previous complaint against NFGD on March 5, 2007, Docket No. C-20077437.  The Respondent alleges that the previous complaint was scheduled for a telephone hearing on May 22, 2007, but that the hearing was rescheduled for July 24, 2007, at the request of the Complainant, in order to accommodate events in his personal life.  

               The Respondent continues that Mr. Horton failed to participate in the July 24, 2007 telephone hearing and also failed to request a second continuance.  Consequently, by Initial Decision dated July 25, 2007, ALJ Nemec granted Respondent’s Motion to Dismiss after concluding that, due to his failure to appear and prosecute his Complaint, Mr. Horton had failed to carry his burden of proving any violation by the Respondent.  The Complainant did not file exceptions to the Initial Decision.  Therefore, according to the Respondent, the decision of ALJ Nemec became final without further Commission action.  The Commission’s Final Order in Timothy A. Horton v. National Fuel Gas Distribution Corporation, Docket No. C-20077437, was entered on September 19, 2007.  

               In addition, on April 14, 2009, the Respondent filed Preliminary Objections and Motion to Dismiss the Complaint based on the doctrine of res judicata.  Respondent avers that the present Complaint raises issues which are identical to those raised by the Complainant in a previous complaint.   

               The Complainant did not respond to Respondent’s New Matter[footnoteRef:1] or its Preliminary Objections and Motion to Dismiss.[footnoteRef:2]  Accordingly, the relevant facts stated in the New Matter are deemed admitted.  The matter was assigned to CALJ Smith.   [1:  The Complainant’s response to New Matter was due on or before May 4, 2009.  52 Pa. Code §§ 5.63(a).]  [2:   Pursuant to 52 Pa. Code § 5.101(f)(1) a reply to Preliminary Objections was due on or before April 24, 2009.] 


    In her Initial Decision, the CALJ recommended that the Complaint be dismissed in its entirety and that the case be marked closed.  I.D. at 10. 

Discussion

	    In her Recommended Decision, CALJ Smith reached Findings of Fact Nos. 1‑ 20 (I.D. at 3-5) and Conclusions of Law Nos. 1-3 (I.D. at 9).  We shall adopt and incorporate herein by reference the CALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.
	

               The CALJ recommended that the instant Complaint be dismissed pursuant to the doctrine of claim preclusion or res judicata.  That doctrine mandates that matters which were actually litigated in a prior action, as well as those issues which should have been litigated in that action, will not be relitigated in a subsequent action.  Lehigh Valley Power Committee v. Pa. Public Utility Commission, 563 A.2d 548 (Pa. Cmwlth. 1989); Suprick, et al. v. Commonwealth Telephone Co., Docket Nos. C‑0090316l, C-00903197, 1995 PUC LEXIX 15 (January 24, 1995), quoting Davis v. O’Brien, 326 A. 2d 511 (Pa. Super. 1974).  The CALJ further noted that the Commission can dismiss a complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.  I.D. at 9.

    We agree with the CALJ’s determination that the Complaint filed against NFGD should be dismissed.  We note that the Complainant’s[footnoteRef:3] due process rights were not violated by the Initial Decision.  After adequate notice, he failed to participate and pursue his complaint during a July 24, 2007 telephone hearing.  He neither requested a continuance of the telephonic hearing nor filed exceptions to the Initial Decision, thus waiving his opportunity to litigate the issues within his complaint.  [3:   It is unclear whether the Complainant requested that his name be taken off the NFGD account since he is no longer living at the account address.  If he has not already made such a request, the Complainant is encouraged to do so to ensure that no other bills are incurred in his name. 
] 


    In her Initial Decision, the CALJ referred to Section 332 (f) of the Public Utility Code, 66 Pa.C.S. § 332(f).  That Section provides that a party who fails to appear at a hearing, after being duly notified and without cause, shall be deemed to have waived the opportunity to participate in the proceeding.  Consequently, we conclude that dismissal of Mr. Horton’s complaint was proper and not a violation of due process.  The initial complaint was dismissed with prejudice and thus Mr. Horton is precluded from returning to this forum to re-litigate the same matter he failed to pursue two years ago.  This is sufficient basis upon which to deny Mr. Horton’s most recent complaint.

    As outlined above, the Initial Decision dismissed the Complaint on the basis of the doctrine of claim preclusion or res judicata which precludes matters which were actually litigated in a prior action, as well as those issues which should have been litigated in that action, from being re-litigated in a subsequent action.  Scott v. Mershon, 657 A.2d 1304, 1307 (Pa.Super.Ct. 1995).  Additionally, a future suit between the same parties, on the same cause of action, is barred by the doctrine when a court of competent jurisdiction renders a final valid judgment on the merits.  

    For the doctrine to apply, the following four conditions must be met: (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 1313, 1316, 1317 (Pa. Super. Ct. 1983); Pa. Public Utility Commission v. Katrina V. Waddington, t/d/b/a Waddington Tours, Docket No. A-00108279C0101 (Order entered Feb. 1, 2002); Thomas P. O’Toole v. The Bell Telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18.  

               In the instant case, it is arguable whether the elements of res judicata were satisfied.  The issue is whether a final judgment was entered on the merits where, as in this case, the matter was dismissed solely on procedural grounds, even though the dismissal affected the complainant’s substantive due process rights by effectively putting him out of court.[footnoteRef:4]  Because this case was dismissed on procedural grounds rather than after a decision on the factual issues in dispute, the doctrine of res judicata or claim preclusion may not apply.  We note that the Commission did not evaluate any evidence or hear the substantive arguments of the parties in this case.   [4:   See Sebrell v. Philadelphia Police Dept., 2005 U.S. App. Lexis 27296, which holds that a dismissal with prejudice is an adjudication on the merits.] 


    Regardless, it was not necessary to reach a determination on the issue of res judicata because the case was previously dismissed, with prejudice, foreclosing the opportunity for complainant to litigate his complaint anew; THEREFORE,

		IT IS ORDERED:

		1.	That the Initial Decision issued by Chief Administrative Law Judge Veronica A. Smith herein, is modified consistent with this Opinion and Order.

          2.	That the Complaint filed by Timothy Horton against National Fuel Gas Distribution Corporation, at Docket No. C-2009-2097173, is dismissed in its entirety.

		3.	That the record in this case is marked “closed.”
[image: ]
							BY THE COMMISSION,


							James J. McNulty
							Secretary


(SEAL)

ORDER ADOPTED:  September 24, 2009

ORDER ENTERED:  October 13, 2009
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