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The Energy Conservation Council of Pennsylvania (“Energy Conservation Council” or
“ECC”) hereby files its Reply Brief in the above-captioned consolidated proceedings in
accordance with Judge Colwell’s September 14, 2009 Order and the requirements of 52 Pa. Code
§8 5.501 and 5.502.

The brief filed by PPL Electric Utilities Corporation (“PPL”) contains an inaccurate
discussion of the applicable legal standards. It does not discuss holdings from a nun-1ber of
critical cases, including some cases where PPL was a party. For example, PP1.’s brief attempts
to shift the burden of proof to other parties. It also does not mention PPL’s legal obligations to
evaluafte “alternatives” to the proposed facilities, to choose a project that is “reasonably
responsive to the need that exists”, and ignores the Gilchrist decision, infia, which requires the
Company to obtain a permit from the National Park Service before any construction can begi_n on
any segment of the proposed facilities. . |

If the applicable law is applied, PPL’s application must be denied. Among other reasons,
(1) neither PPL nor PJM have analyzed whether any alternatives to the proposed facilities can
address the issues identified in the latest modeling tests (the “March 2009 retool”); and (2)
neither PPL nor PIM ‘have evaluated the effect of current load forecasts or expected peak load
reductions from demand response and energy efficiency programs that have “cleared” in the
latest PJM “auction.” As a tesult, this Commission cannot find that (i) the proposed facilities are

a reasonable solution after considering the available alternatives, (ii) that the proposed project



will h.ave minimum adverse environmental impact, or (iii) that the proposed facilities are
“reasonably responsive to the need that exists.”!

PPL has failed to meet its burden of proving that ifs proposed Susquehanna-Roseland 500
kV facilities are necessary and proper for the accommodation, convenience and safety of the
public, pursuant to the Public Utility Code and the Commission’s Regﬁlations. Thus, PPL’s

application must be denied.

1. Burden of Proof

As PPL admits in its brief, PPL has the burden of proof. PPL brief at 16._ But PPL seems
to believe that it only has the burden of proof “temporarily”. PPL argues, based on a 1940 case,
that: “[1]f the applicant sets forth a prima facie case, then the burden shifts to the opponent.” See
PPL brief at 17 citing McDonald V. Pennsylvania Railréad Co., 348 Pa. 558, 36.A.2d 492
(1940). PPL further claims that “Establishing a prima facie case 1'eq;1ires cither evidence
sufficient to make a finding of fact permissible or ev.idence to create a presumption against an
bpponent which, if not met, results in an obligatory decision for the proponent. Once a prima
facie case on a point has been established, if contrary evidence is not presented, there is no
requirement that the applicant produce addifional evidence in order to sustain its burden of
proof.” PPI, Briefat 17. In support of this proposition, PPL citeé District of Columbia's
Appeal, 343 Pa. 65, 21 A.Qd 883 (1941) and Application of Pennsylvania Power & Light Co.,
Doc. Nos. A-110500F0196, ef al.; 1994 Pa. PUC LEXIS 65 (Oct. 21 1994).

However, as the PUC held in the recent “TrAILCo”™ decision, the Company has the

burden of proof on all issues: “[a]s the proponent of a rule or order, TrAILCo bears the burden of

! See, e.g. Re Pennsylvania Power & Light Co., 50 Pa. P.U.C. 480, 484 (1977); Re West Penn Power Co.,
54 Pa. P.U.C. 319, 320-327 (1980) (to keep the environmenta! incursion to a minimum, the proposed facilities
must be reasenably responsive to the need that exists)(emphasis supplied).



proof pursuant to Section 332(a) of the Public Utility Codé (Code), 66 Pa. CS § 332(a).”
Application of Trans-Allegheny Interstate Line Co. (“TrAILCo *') Docket Nos. A-110172 et. al,
slip op. (Pa. P.U.C. December 12, 2008) at 9-10°%,

Itis clear from prior Pennsylvania decisions that, even if a Company’s assertion of
“need” for high voltage facilities is unopposed by expert testimony, a Company must still satisfy
its burden of proof that proposed facilities are needed, Thus, even if no contrary evidence is
presented on an issue, there is not an “obligatory decision for the proponent”. T he burden of
proof does not shift.

In a case decided after adoption of the siting regulations, the Pennsylvania Commission
examined the five justifications for proposed transmission lines in detail, and concluded that the
ref:ord did not support the alleged justifications of need. Re West Penn Power Company, 54 Pa.
PUC 319 (Pa. PUC 1980). The Commission concluded that the Applicant had failed to carry its
burden of proof despite the fact that rio expert testimony was offered by any other party to rebut
the Company’s assertions of “need.” I, |

In addifion, the cases PPL cites from t‘n¢ 1940s clearly predate the current regulations
(adopted in 1978 and amended in 1983) for high voltage transmission lines. The cases have no

applicability to the current law regarding high voltage power facilities. The Company has also

2 The Commission also has consistently held that “[a] litigant’s burden of proof before administrative
tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is
substantial and legally credible.” Id, citing Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth.
1990). A preponderance of the evidence is established by presenting evidence that is more convincing, by even the
smallest amount, than that presented by the other parties to the case. Id.; Se-Ling Hosiery v. Marqulies, 364 Pa. 45,
70 A.2d 854 (1950). In addition, “this Commission’s decision must be supported by substantial evidence in the
record. Mote is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be
established.” Id, citing Norfolk & Western Ry. Co.v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

3 See also TrAILCo. at 9-10, 34, 41, In the TrAIL proceeding, the PUC did not indicate that the burden of
proof shifted to other parties at any time. '



not presented evidence of “need” that is “unopposed” by other experts — the testimony of the
OCA’s experts Fagan and Lanzalotta clearly indicates that the current evidentiary record does -
not support a finding of “need” for the proposed facilities. Finally, the Company has not
presented any evidence that it considered any alternatives to the currently-identified issues.
Thus, the Company has presented no evidence — not even prima facie evidence — that (1) it
cons.idered alternatives to the currently-identified issues or (2) that the proposed facilities are
“reasonably responsive to the need” that exists.

11. Legal Standards Applicable to Applications For High Voltage Facilities

Our Commission recently discussed the applicable legal standards for proposed high
voltage facilities in the TrA4ILCo proceeding, holding that the “ALIJs applied the appropriate .
statutory and regulatory standards in their consideration of matter” including:

The ALJs stated that their focus was to determine, “for planning and policy
purposes, whether a proposed transmission project is ultimately necessary or
proper for the accommodation, convenience and safety of patrons, employees and
the public.” R.D. at 111... The ALIJs relied on the decision in Pennsylvania Power
& Light Company v. Pa. PUC, 696 A.2d 248 (Pa.Cmwlth. 1997), to provide
guidance on transmission line applications, The ALJs emphasized that
Pennsylvania Power & Light requires the consideration of whether the proposed
transmission line will have a minimum environmental impact “considering the
electric power needs of the public, the state of the available technology and the
available alternatives” R.D. at 111-112, citing, Pennsylvania Power & Light at
250 {emphasis in R.D.}. '

Application of Trans-Allegheny Interstate Line Co. (“TrAILCo”) Docket Nos. A-110172 et. al,

slip op. (Pa. P.U.C. December 12, 2008) at 25 and 33.

But PPL, in its brief, fails to accurately discuss Pennsylvania Power & Light Company v,
Pa. PUC, 696 A.2d 248 (Pa.Cmwlth. 1997), a case in which it was a party. Inits brief, PPL.
argues that the 1997 PPL decision stands for the following proposition:

With respect to need issues, the Commonwealth Court has determined that a
transmission line should not be approved unless the electric utility demonstrates that



the line is "necessary or proper for the accommodation, convenience and safety of its
patrons, employees and the public." Pa. Power & Light Co. v. Pa. P.U.C., 696 A.2d
248, 250 (Pa. Cmwlth. 1997) (quoting 66 Pa.C.S. § 1501). In applying this standard,
the Commonwealth Court held that the Commission should consider the "electric
power needs of the public, the state of the available technology and the available
alternatives." Id. (quoting 52 Pa, Code § 57.76).

PPL Brief at 18-19.

PPL then argues that the PUC’s “environmental review is properly limited to the impacts at
the site of the proposed faciiities.” See PPL’s Brief at 19-20.

However, PPL fails to point out that “Pennsyﬁ?anicr Power & Light requires the
consideration of whether the propbsed transmission line will have a minimum environmental
impacét ‘considering the electric power needs of the public, the state of the available technology
and the available alternatives.”” 7r4ILCo at 25 and 33 (emphasis supplied).

Another significant omission is PPL’s failure to mention that it is axiomatic that the proposed
facilities must be commensurate to the extent of the need. Re West Penn Power Company, 54 Pa.
PUC 319 (Pa. PUC 1980); see also, Re Pennsylvania Power & Light Co., 50 Pa. P.U.C. 480, 484
(1977); Modern Transfer Co. v. Pa. P.U.C., 115 A.2d 887, 891 (Pa. Super. 1955) (holding proposed
| facilities must be reasonably responsive to the need that exists); West Penn, supra LD. at 20 (slip op.
January 16, 1980) (holding if the extent of the authority sought is expansive, the need should be
compelling).

Indeed, the ECC submits that Article 1, Section 27 and 52 Pa, Code §57.76(a) are designed to
ensure that no project is built which, by its very nature, is not designed to minimize environmental
harm through an evaluation and selection of technologies and alternatives that accomplish that goal.

Moreover, establishing a future need is not enough. In general, an applicant must present

proof of present and future need for the proposed service. Application for Harrison City Loop, 1998

Pa PUC LEXIS 12, * 17 (1998). Even where need is adequately shown, the Commission must



consider the dangers to the health and safety of the public, environmental considerations, cost, and
available aiternatives. Wésr Penn, 54 Pa. P.U.C. at 327.

'PPL also fails to discuss its statutory obligation to examine “alternatives” in _cdnnection with
the “need” for the proposed facilities. In fact, PPL appeats to be arguing that alternatives are only
reﬁluired to be considered within the context of the minimization of environmental impacts, and not
as part of “need.”

- PPL’s arguments in this respect exhort form over substance and misconstrue the obvious
intent éf the regulationé to carry out the statutory and constitutional mandate under which the
regulation was adopted. As part of its determination in this case, the Commission is bound to
determine (1) that there is a need for the line, (2) that it will not create an unreasonable risk of danger
to the health and safety of the public, (3) that in is in compliance with applicable statutes and
regulations providing for the protection of Pennsylvania natural resources, and (4) that it will have
minimum adverse environmental impact, considering the electric power needs of the public, the state
of available technology and available alternatives. 52 Pa. can § 57.76(a).

Although the terminology “available alternatives™ is stated in the regulations in the context of
standard number (4), it is unreasonable to think that the determination of “need” as set forth in
standard number (1) can be made in the absence of consideration of alternatives. How can the PUC
-~ determine whether a line is “needed” if it does not determine whether alternatives to a line exist?
lndfaed, in réquiring that tlle-electric utility provide the “engineering justification” for an HYV line, it is
evident that other engineering alternatives rﬁust be considered. 52 Pa. Code §57.72(c)(5). Those
alternatives could range from use of existing facilities in different ways, upgrading of lines 01:
faciiities, or construction _of other facilities. |

A “need” cannot exist in the absence of consideration of whe.ther there are alternatives to the
construction of the line. A more reasonable interpretation of this provision of the regulations is that

standard number (4) further elucidates the balancing that must occur in determining need. It is no



surprise then that standard number (4) does, in fact, require a balancing of “the electric power needs
of the ptiblic” with environmental impact, available tei:hnoiogy, and available aiternativeé. This is
consistent with the statutory mandate established by various sections of the Public Utility Code under
which the regulations were promulgated, requiring a determination that the facilities are “necessary
or proper for the service, accommodation, convenience or safety of the public.” 66 Pa.C.S. §1103;
see also 66 Pa.C.S. §1501. Looking at this issue in the narrow way that PPL proposes is inconsistent '
with the obvious intent of the regulation and the constitutional and statutory mandates under which it
was adopted.

In evaluating the need for a proposed HV transmission line, the Commission, in past cases,

has looked critically at utility claims pertaining to standards for reliability, load projections,

generation already available or coming on line that would obviate the need for a HV transmission
line, interconnections with other utilities that could supplement local resources, non-transmission
.ﬁxes, and consideration of alternatives to meet the demand. West Penn, supra. The Commission has
also imposed a heavy burden on applicants to show that harm to the environment resultinig from a
transmission line is more than exceeded by the berieﬁt and that availablé alternatives have been
considered which reduce environmental harm to a minimum.*

Rather than apply this same burden in this case, PPL looks at minimizing harm to the
environment onfy with respect to route selection — not with respect tci whether the project, as a whole,
is necessary. PPL did not evaluate whether the proposed facilities were reasonably proportionate to
the need. Focusing only on solving alleged reliability issues caused by demands in the Mid-Atlantic

area ignores the balancing required by the siting regulations and Atticle 1, Section 27 of the state

constitution.

4 Similarly, in siting a substation, in the case of Re Philudelphia Electric Company, A-110550F058 (LD., June 1,
1992), ALJ Kranzel rejected a proposed siting of a substation, finding that the Company had a better, less costly
alternative, that did not intrude on residents and that it had not shown a reasonable necessity for the construction of a
control building.



Those provisions, instead, require, as the Commission has acknowledged in .other cases, that
the 'proposed facilities must be reasonably responsive to the need that exists. Re Pennsylvania Power
& Light Co., 50 Pa, P.U.C. 480, 484 (1977); Re West Penn Power Co., supra, 54 Pa. P.U.C, at 320-
327. Ifthe facilities exceed what is necessary, the Commission should find that the “excess
capacity” is not useful to the public, resulting in disallowances of costs. See, e.g., Philadelphia Elec.
Co. v, Pa. P.U.C., 61 Pa. Commw. 25, 433 A.2d 620 (1981).

The key question to be asked is: Do the “electric power needs of the public” require the
proposed solution, or will a smaller, less environmentally-damaging solution fix the alleged
problem? This view is consistent with the approach taken in Payne v. Kassab, 312 A.2d 86 (Pa.
Commw. Ct. 1973), aff’d 323 A.2d 405 (Pa. 1974) which required a balancing of the environmental
harm against the benefits of proceeding with the transmission line, considering available alternative
technologiés, siting and other factots.

Under Pennsylvania law, the proposed solution — not just the route - that has minimum
adverse environmental impact, a'nd is proportionate to the néed, must be chosen. Every case in which
the Commission has evaluated the “need” for a line has necessarily looked at customer load,
electrical alternatives, and similar factors. Because PPL has not (1) looked at the most recent
computer modeling or the current situation, (2) has not evaluated whether the proposed project will
have a minimum adverse environmental impact and (3) has not evaluated whether the proposed
facilities are reasonably responsive to the currently-identified issues, its application must be denied.

I, Legal Standards Applicable to Line Route Evaluation

The Company’s brief claims that, regarding route selection issues, the “applicable legal
standards for review of the selection of a route for utility lines are whether the powers conferred

upon the public utility have been wantonly, capriciously or arbitratily exercised" citing Paxtowne



v. Pa. P.U.C, 398 A.2d 254,256 (Pa, Cmwlth, 1979), and West Penn Power Co. v. Pa. P.U.C., 184
A.2d 143 (Pa. Super 1962). PPL Brief at 19,

But that is not the standard. The Company is pointing to the appellate standard of
review for line route selection in eminent domain proceedings —not Pennsylvania’s line siting
regulations. With respect to the line route selection for exira high voita'ge lines, the regulations
set forth the route selection siting 1'eq1111‘eﬁ1ents that the company must establish by a
preponderance of the evidence.

With respect to choice of the line route, the Commission requires an analysis of the
following elements for each HV line: 1) a general description of each alternative route, 2) a
description of the methodology for developing the alternative routes, 3) a comparison of the
relative merits of each route, and 4) a statement of the reasons underlying the selection of the

preferred route. See 52 Pa. Code § 57.72(c)(10).

In addition, ﬁnder Section 57.75, PPL must show the: (1) present and futﬁre necessity of
- the proposed line; (2) safety of the line and (3) “impact and the efforts .which have béen and will
be made to minimize the impact, if any” on land use, soil sedimentation, plant and wildlife
habitats, terrain, hydrology, landscape, archaeological areas, geologic aréas, historic areas, scenic
areas, wilderness areas and scenic rivers. 52 Pa. Code §§57.75(1)-(3).
The Company has the burden of proof on these code sections (52 Pa. Code
§§5’7.72(c)(10) and 52 Pa. Code §§57.75(1)-(3)). See, e.g. TrAILCo at 9-10, 34, 42-43.

IV, - T he Gilchrist Decision

PPL’s brief neglects any discussion of the Gilchrist decision — a decision that requires denial

of PPL’s cutrent application. Maryland Conservation Council, Inc. v. Gilchrist, 808 F.2d 1039

(4th Cir. 1986)









In its Brief, PPL states that “[t]he National Park Service has its own permitting process for
electric transmission lines. Its specific concerns will be addressed as part of that process.” PPL Brief
at 155. Although PPL admits that it must get permission from the National Park Service to construct
the proposed facilities, PPL provides no further discussion of the relevance of that fact. Without a
permit from the National Park Service the proposed facilities cannot be built.

As explained in greater detail in the OCA’s brief (see Section IV.C.9. of the OCA’s main
brief), the Gilerist decision shows how significant the “federal permit requirement” is to this
proceeding. In Gilchrist, Montgomery County Maryland proposed to build a highway through
Seneca Creek State Park. Department of Interior approval was required for this proposed use.
Gilchrist at 1041, This proposed highway was challenged, in part, on the grounds that the
National Energy Policy Act applied and that no part of the project could proceed until federal
action on a completed Environmental Impact Statement had been finalized. Gilchrist at 1042-43.
The Gilchrist court concluded that

... the Great Seneca Highway is a federal action within the meaning of the NEPA.

Because the highway, wherever located, must cross Seneca Creek State park, a

park established with a grant of substantial federal funds, the approval of the

Secretary of the Interior for conversion of the park land to other than public

outdoor recreation uses will be required.

Because of the inevitability of the need for at least one federal approval, we think
that the construction of the highway will constitute a major federal action.

Because it is inevitable that the construction of the highway will involve a major
federal action, it follows that compliance with the NEPA is required before any
portion of the road is built.
Gilchrist at 1042 (emphasis in original). Because the proposed facilities in this proceeding
require a federal permit for construction (a “federal action”), compliance with NEPA (including

the issuance of a final Environmental Impact Statement) is required before any portion of the

facilities are built, Id.

10



Thus, to comply with this aspect of federal law, and its own regulations, the Commission
should reject the Application as incomplete as filed because of its lack of the necessary permit
for construction and its lack of the necessary Environmental Impact Statement. At a minimum,
PPL must be prohibited from beginning any construction unless and until all federal approvals
regarding the Delaware Water Gap National Recreation Area and the Middle Delaware National
Scenic and Recreational River are secured.

V. Substantial Evidence in the Record

[T]his Commission’s decision must be supported by substantial evidence in the
record. More is required than a mere trace of evidence or a suspicion of the
existence of a fact sought to be established. Norfolk & Western Ry. Co.v. Pa.
PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
Application of Trans-Allegheny Interstate Line Co. (“TrAILCo”) Docket Nos. A-110172 et. al,
slip op. (Pa. P.U.C. December 12, 2008) at 9-10. This Commission cannot approve PPL’s
application because there is no substantial evidence in the record that (1) PPL evaluated any
alternatives to deal with the issues identified in the March 2009 modeling tests, (2) PPL chose a
project that is reasonably responsive to a need that exists; or (3) PPL selected a project that
minimized the environmental impacts.

PPL contends that it evaluated “alternatives” before choosing the Susquehanna to Roseland
facilities as the “prefetred solution”. PPL Brief at 39-41. However, the record evidence shows ro
analysis of non-transmission “alternatives” that would have allowed the Commission or other
parties to determine the necessity, and appropriateness, of the proposed facilities. PPL witness Steven

Herling testified that non-transmission solutions were nof considered to address the alleged reliability

issues. Tr. at 1388; PPL St. 7 (Herling) at 10, 14, and 26.

In its brief, PPL, discusses three fransmission alternatives that were examined in 2007: (1) the

“referred alternative” (the proposed Susquehanna to Roseland facilities); (2) a Bossards — Roseland

11



500 kV line, and (3) a Stanton-Roseland 230 kV line, See PPL’s brief at 39-41. As the record
cleatly reflects, these three “transmission alternatives” were only examined in 2007, as part of PJM’s
2007 Regional Transmission Expansion Plan, and the “preferred alternative” was approved by the

PIM board on June 22, 2007. PPL bricfat 41°,

However, no alternatives to the Susquehanna - Roseland line were considered

after the 2007 RTEP, Tr. at 1385 (testimony of PIM’s Steven Herling). Neither PPL nor PJM
evaluated any alternatives to the different issues identified in the 2008 modeling tests, or the
much less severe potential future issues from the March 2009 modeling tests. /d.

As discussed in the ECC’s main brief, one of the biggest problems with PPL’s
application is the fact that the computer modeling assumptions that caused PJM to approve the
Susquehanna to Roseland line as “needed” in 2007 have changed. But neither PJIM nor PPL
have evaluated any other potential fixes to deal with the currently-projected future issues.

In addition, the latest computer modeling study (the March 2009 “retool”) (1)
does not include an updated load forecast that reflects the current economic recession; (2) does
not evaluate the significant quantities of Demand Response and Energy Efficiency resources that
cleared in the May 2009 RPM Auction; and (3) completely ignores Pennsylvania’s Act 129 and
New Jersey’s Energy Master Plan peak load reduction initiatives which require the reduction of
peak electrical usage.

Despite these significant and material changes to predicted potential future issues

since 2007, no one has determined whether a cheaper or less intrusive alternative fix exists.

* See also PPL St. 8 (McGlynn) at 24, and 2007 RTEP report at 60 (ECC Cross Ex. 14 at 60)(before
choosing the Susquehanna - Roseland line as the preferred solution in 2007, PIM evaluated these two other
alternatives.
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Thus, PPL’s application must be denied because there is no substantial evidence in the record

that the proposed facilities “will have minimum adverse environmental impact, considering

the electric power needs of the public, the state of available technology and the available

alternatives.” 52 Pa. Code §57.76(a)(4)(emphasis supplied).

VI Conclusion

For the above reasons, the ECC respectfully submits that PPL’s application should be

denied.

Dated: October 14, 2009

Respectfully Submitted,

Wellid P /Z?m

Willard R. Burns
Burns Law Firm, LI.C
390 Oak Spring Road
Marianna, PA 15345
Phone: (412) 693-3035 Fax: (412)291-1498
wburns@burnslegal.net

Edmund “Tad” Berger

Berger Law Firm, P.C.

2104 Market Street

Camp Hill, PA 17011

Phone: (717) 920-8900 Fax: (717) 920-8901
publicutilitylaw@bergerlawiirm.net
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