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HISTORY OF THE PROCEEDING

On June 30, 2008, Terry and Donna Jeirles (Jeirles) filed a formal Complaint (Jeirles Complaint) with the Pennsylvania Public Utility Commission (Commission) against Nittany Water Company (Nittany), Docket Number C-2008-2052000.  The Complaint alleged inadequate water service by Nittany and requested that Nittany be sold to a water utility capable of rendering adequate service.  The Jeirles Complaint was served on Nittany on July 23, 2008.

On September 22, 2008, the Pennsylvania Public Utility Commission, Law Bureau Prosecutory Staff (Law Bureau) filed a formal Complaint (Law Bureau Complaint) with the Commission against Nittany, Docket Number C-2008-2070315.  The Law Bureau Complaint alleged numerous violations of Commission Regulations and Orders and requested the imposition of a civil penalty in the amount of $44,000.  The Law Bureau Complaint was served on Nittany on October 22, 2008.
Nittany did not file a responsive pleading to either the Jeirles Complaint or the Law Bureau Complaint.

By Hearing Notice dated March 19, 2009, an Initial Hearing on both the Jeirles Complaint and the Law Bureau Complaint was scheduled for April 28, 2009, and the cases were assigned to me.

As is my usual practice, I issued a Prehearing Order (Prehearing Order) dated March 23, 2009, in each case.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing.

On April 20, 2009, Charis Mincavage, Esquire, and the law firm of McNees Wallace & Nurick LLC, entered an appearance on behalf of Nittany in each case.
Also on April 20, 2009, Nittany filed and served a Petition Requesting Extension Of Time Of Initial Hearing (Petition) in each case, requesting that the scheduled Initial Hearing in each case be continued for 30 days.  The Petition represented that all other parties agreed to the granting of the requested continuance.
By Hearing Cancellation/Reschedule Notice dated April 23, 2009, the scheduled Initial Hearing in each case was continued to May 28, 2009.

On May 6, 2009, Nittany filed and served a Motion Requesting Stay Of Proceeding In Light Of The Potential Acquisition Of Nittany Water Company By Pennsylvania-American Water Company (Motion) in each case.  Nittany’s Motion stated that Nittany and Pennsylvania-American Water Company (PAWC) had entered into a Letter of Intent agreeing to PAWC’s purchase of substantially all of the assets, properties, and rights of Nittany’s public water supply system.  As a result of this development, Nittany requested that the litigation of both cases be stayed until September 30, 2009.  Nittany’s Motion also stated that both Jeirles and Law Bureau were not opposed to the requested stay.

By Order Staying Litigation Schedule dated May 11, 2009, issued in each case, the litigation schedule for the Jeirles Complaint and the Law Bureau Complaint was stayed pending further order.
By Tentative Order adopted August 27, 2009, entered August 28, 2009, in Joint Application of Pennsylvania-American Water Company (PAWC) and Nittany Water Company (Nittany) for approval of: 1) the transfer by sale of the water works property and rights of Nittany to PAWC; 2) the commencement by PAWC of water service to the public in portions of Walker Township, Centre County and Porter Township, Clinton County, presently served by Nittany, and 3) the abandonment by Nittany of all water service to the public, Docket Numbers A-2009-2120357 and A-2009-2120358, the Commission, among other things, tentatively approved PAWC’s and Nittany’s Joint Application, pending objection within twenty days of the entry date of the Tentative Order.
On September 3, 2009, Law Bureau, Nittany and Jeirles filed a Joint Petition For Settlement Agreement (Joint Petition) settling the Jeirles Complaint and the Law Bureau Complaint.
By Final Order entered September 22, 2009, in Joint Application of Pennsylvania-American Water Company (PAWC) and Nittany Water Company (Nittany) for approval of: 1) the transfer by sale of the water works property and rights of Nittany to PAWC; 2) the commencement by PAWC of water service to the public in portions of Walker Township, Centre County and Porter Township, Clinton County, presently served by Nittany, and 3) the abandonment by Nittany of all water service to the public, Docket Numbers A-2009-2120357 and A-2009-2120358, the Commission’s Tentative Order entered August 28, 2009 was made final.
TERMS AND CONDITIONS OF THE SETTLEMENT
The settlement agreement set forth in the Joint Petition provides as follows:
Nittany has been cooperative with Law Bureau in settling the Law Bureau Complaint and in negotiating with PAWC for the transfer of public water service from Nittany to PAWC.
The sale from Nittany to PAWC obviates the need for the imposition of civil penalties on Nittany.

The settlement agreement is in the public interest when evaluated in accordance with the provisions of the Commission’s factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations – statement of policy, set forth in 52 Pa.Code § 69.1201.
Nittany will provide refunds, in the form of credit on the customer’s bill, of $130 to Bowmasterbrand and $91 to Jeirles, the only Nittany customers who filed formal complaints against Nittany.
A settlement avoids the necessity of Law Bureau and of Jeirles to prove the essential elements of the Law Bureau Complaint and of the Jeirles Complaint, respectively.

The Joint Petition is the embodiment of the entire settlement agreement between the parties, may not be modified except in writing, and shall be governed by the law of the Commonwealth of Pennsylvania.
None of the parties admit culpability nor do they admit any statement of fact in the Law Bureau Complaint or the Jeirles Complaint.

The parties have entered into the Joint Petition in the interests of avoiding formal litigation and the accompanying expense.
The settlement agreement is expressly conditioned upon the Commission’s approval without modification, addition, or deletion of any terms or conditions set forth in the Joint Petition.

The settlement agreement is made without any admission against or prejudice to any position which any party might adopt during litigation of the Law Bureau Complaint or the Jeirles Complaint if the Commission rejects the settlement or any party withdraws from the settlement.
If the Commission rejects or modifies the terms of the settlement agreement set forth in the Joint Petition any party to the Joint Petition may elect to withdraw from the settlement agreement within twenty days of the entry of an order rejecting or modifying the terms of the settlement agreement.
The parties agree to waive the exception period to a decision that does not reject or modify the terms of the settlement agreement set forth in the Joint Petition.

DISCUSSION

“It is the policy of the Commission to encourage settlements.”  52 Pa.Code § 5.231(a).

The Commission has explained why it endorses settlements of contested cases as follows:

In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.
52 Pa.Code § 69.401

The touchstone used in evaluating a settlement agreement is this: is adoption of the settlement agreement in the public interest?

The settlement agreement contained in the Joint Petition is in the public interest and will be approved without modification.  The most significant result of the Law Bureau Complaint and the Jeirles Complaint is the sale of Nittany to PAWC.  This is exactly the result sought in both the Bowmasterbrand Complaint and the Jeirles Complaint (have service taken over by a company capable of rendering adequate service).  This result having been achieved, further litigation of the Jeirles Complaint and the Law Bureau Complaint would merely cause an inefficient use of scarce Commission resources, needless expenditure of time and money by the parties and no progress in improving the water service to Nittany’s customers.

CONCLUSIONS OF LAW

1.
The results achieved from a negotiated settlement, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.
2.
In evaluating a settlement agreement, the touchstone is: is adoption of the settlement agreement in the public interest?
3.
The settlement agreement contained in the Joint Petition filed September 3, 2009, in this case is just and reasonable and its approval is in the public interest.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Joint Petition For Settlement Agreement filed September 3, 2009, by Nittany Water Company, Terry and Donna Jeirles and the Pennsylvania Public Utility Commission, Law Bureau Prosecutory Staff at Docket Numbers C-2008-2052000 and C-2008-2070315 is approved without modification.

2.
That the record at Docket Numbers C-2008-2052000 and C-2008-2070315 be marked closed.

Date:  October 7, 2009















Wayne L. Weismandel





Administrative Law Judge

�	A similar Complaint (Bowmasterbrand Complaint) was filed with the Commission against Nittany by Madylon Bowmasterbrand (Bowmasterbrand) on June 17, 2008, Docket Number C-2008-2051309.  The Bowmasterbrand Complaint also alleged inadequate water service by Nittany and requested that Nittany be sold to a water utility capable of rendering adequate service.  The Bowmasterbrand Complaint was withdrawn on 


April 23, 2009, and the record at Docket Number C-2008-2051309 was closed by Commission Secretary’s letter dated June 8, 2009.
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