BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Guy and Virginia Mauro				:
							:
	v.						:		C-2009-2114087
							:
Pennsylvania Electric Company			:



INITIAL DECISION


Before
Veronica A. Smith
Chief Administrative Law Judge


HISTORY OF THE PROCEEDING


On June 18, 2009, Guy and Virginia Mauro (the Mauros or Complainants) filed a formal Complaint (Complaint) against Pennsylvania Electric Company, (PENELEC, Company or Respondent) with the Pennsylvania Public Utility Commission (Commission).  Attached to the Complaint form are: a three-page document dated June 8, 2009 setting forth the facts of the complaint and the relief requested; a letter dated April 13, 2009 addressed to Mr. Mauro and informing him of the tree trimming and removal that PENELEC planned to do in the right-of-way located on his property; the first and fifth pages of a seven-page print-out of a Wisconsin court case; a one-page copy of an article titled “One Nation Under Judges;” a nine-page typed document titled “Powerline Hearing Testimony” dated November 21, 1992 and bearing the name and address of a Robert G. Kearnes, Sr. in Hollidaysburg, PA; a ten-page handwritten document reiterating the allegations contained in the Complaint; and a two-page copy of a deed dated 1922.  

In their Complaint, the Mauros allege that PENELEC is cutting trees in and beyond its right-of-way within Complainants’ property.  Complainants also allege that Respondent has been “terrorizing” their family since 2001.  They aver that Mr. Mauro has been arrested four times as a result of his dealings with PENELEC representatives during their visits to the Mauros’ property to perform maintenance work in the Company’s right-of-way.  As relief, the Mauros request that the Commission “conduct a formal hearing on the right of way agreement of “1924 and 1951” which is so broad in scope, arbitrary and limitless in definition” and “has no bearing to [the] Mauros and the time we live in” because it was signed 85 years ago by “illiterate Italians who could neither read or write” and “who knew nothing of corrupt corporations.”  Complaint Attachment.

On July 9, 2009, Respondent filed an Answer and New Matter denying the material allegations of the Complaint an averring that PENELEC has a valid 165-foot transmission right-of-way on Complainants’ property, and that it performs vegetation management on the transmission line in question in accordance with its Transmission Line Vegetation Management Program, which is part of the Company’s overall process to ensure safe reliable and adequate service to its customers.  New Matter ¶¶ 12, 14; Exhibit 1.

Also on July 9, 2009, PENELEC filed a Preliminary Objection seeking to dismiss the Complaint on the grounds that the sole issue raised in the Mauros’ Complaint is outside the scope of Commission jurisdiction and within the jurisdiction of the Pennsylvania Courts.

On July 22, 2009, Complainants filed an answer to Respondent’s Preliminary Objection denying that their Complaint deals solely with the scope and validity of the right-of-way, denying that they threatened Respondent’s employees, and questioning “the role of the Commission over any issues related to the abuse of property owners by PENELEC.”  Answer to Respondent’s Preliminary Objections ¶10-16. 

  The matter was assigned to me by Motion Judge Assignment Notice dated September 25, 2009.  The Respondent’s Preliminary Objection is ready for ruling.  



FINDINGS OF FACT

1.	Complainants are Guy and Virginia Mauro, who reside at 587 Showalter Road, East Freedom, Pennsylvania 16637.

2.	Respondent is Pennsylvania Electric Company, a public utility providing electric service to customers in the Commonwealth of Pennsylvania.

3.	On June 18, 2009, Complaint filed a formal Complaint against Respondent.

4.	On July 9, 2009, Respondent filed its Answer with New Matter addressing the material allegations of the Complainant, as well as a Preliminary Objection seeking to dismiss the Complaint on the grounds that the issue raised in the Mauros’ Complaint is outside the scope of Commission jurisdiction.

5.	On July 20, 2009, Complainants filed an answer to Respondent’s Preliminary Objection.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994). 

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  

In their Complaint, the Mauros allege that PENELEC is cutting trees in and beyond its right-of-way within Complainants’ property.  See Complaint.  In particular, Complainants allege that, as part of their maintenance program in 2004, Respondent cleared approximately nine acres in Complainants’ property where the Mauros had planted over 1100 Norway spruce trees. Complaint Attachment.  Complainants allege the existence of a 90-foot wide by 2,400-foot long easement granted to Respondent by the previous owners of Complainants’ property in 1922 and have attached a copy of the said document to the Complaint.  Id.  They also allege the existence of a second right-of-way agreement signed in 1951 by previous owners of Complainants’ property.  Id.  As relief, the Mauros request that the Commission “conduct a formal hearing on the right of way agreement of “1924 and 1951” which is so broad in scope, arbitrary and limitless in definition” and “has no bearing to [the] Mauros and the time we live in” because it was signed 85 years ago by “illiterate Italians who could neither read or write” and “who knew nothing of corrupt corporations.”  Complaint Attachment.

In its Answer and New Matter, Respondent states that it has a 165-foot wide transmission right-of-way over the Complainants’ property which gives PENELEC the authority to perform vegetation maintenance on that right of way.   Answer and New Matter ¶¶4-5.  According to Respondent, the 165-foot wide right-of-way agreement was entered into by and between PENELEC and Ernest H. Hegelman and Mary Etta Hegelman, previous owners of the Mauros’ property, in 1951.  Id.  Respondent further alleges that it has advised Complainants that it would be performing vegetation maintenance consisting of tree removal on the right-of-way of those trees that will grow to a height that will interfere and endanger the transmission facilities. Answer and New Matter ¶¶4, 17.  Respondent denies that the required maintenance falls outside its existing right-of-way.  Answer and New Matter ¶¶4-5. Respondent has filed a Preliminary Objection seeking to dismiss the Complaint because the Commission lacks subject matter jurisdiction to determine the scope and validity of an existing easement.  The Preliminary Objection contends that such a determination is solely within the jurisdiction of the courts of the Commonwealth.  I agree.  

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992) alloc. denied 637 A.2d 293 (Pa. 1993).

The Commission has determined that it is not the proper forum for resolving property rights controversies.  Rather, such controversies are a matter for a court of general jurisdiction.  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 15, 1999).  In Fairview Water Co. v. Pennsylvania Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985), the Pennsylvania Supreme Court held that the Commission does not have jurisdiction to determine the scope and validity of an easement.  

In Boczar v. PPL Electric Utilities Corp., Docket No. C-20016332 (Order entered February 10, 2003), the complainant alleged that the utility was not authorized to place its poles, transformers and cable lines on his property.  The Commission noted that the utility produced right-of-way agreements for the facilities in question and concluded that it was without jurisdiction to determine property rights concerning these easements.  In Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic Pennsylvania, Inc., Docket No. C-00945842 (Order entered October 25, 1995), the Commission stated that real property issues, such as trespass and whether utility facilities were located pursuant to a valid easement are within the exclusive jurisdiction of the Courts of Common Pleas.  

In Messina v Bell Atlantic-Pennsylvania, Docket No. C-00968225 (Order entered September 23, 1998), the Commission stated that it could adjudicate cases involving the existence rather than the scope and validity of an easement.  In Robert S.J. Nigro v. PPL Electric Utilities Corp., Docket No. C-00003242 (Order entered October 26, 2004), where the utility was unable to produce a written document granting an easement across the complainant’s property and claimed an easement by prescription, the Commission concluded that it was without jurisdiction to determine prescriptive easements.

Finally, in Stavnicky v PPL Electric Utilities Corp., Docket No. C-20043368 (Order entered July 13, 2005), the Commission held that subject matter jurisdiction in right-of-way disputes extended only to cases where there was no written documentation of an easement.  If the utility produced a document purporting to show a grant of authority for an easement concerning a complainant’s property, the Commission’s inquiry should be at an end.  In that case, the Commission determined that it lacked jurisdiction because the utility presented written documentation of its easements.

As set forth above, the Commission has only asserted jurisdiction in cases disputing the existence of an easement rather than the scope and validity of one.  There is no factual dispute that a right-of-way[footnoteRef:1] exists as both parties have attached copies of documents to their pleadings showing different right-of ways.  Since the Commission’s jurisdiction does not extend to determining the scope or validity of an easement, the Commission cannot grant the relief requested by Complainants in this case, i.e. to conduct a formal hearing to review, interpret and/or modify the scope of the of “1924 and 1951” right-of-way agreement.  As mentioned above, such jurisdiction is exclusively within the Courts of Common Pleas. [1:  A right-of-way is one of the primary recognized easements.  See Black’s Law Dictionary 548 (8th ed. 2004).] 


I note that Complainants also allege that Respondent has been “terrorizing” their family since 2001.  In their Complaint, the Mauros state:

From 1965 to Jan. 2001, Penelec/GPU’s forester Vince Dodson would appear every 4-5 yrs and haggle with us and Penelec through there (sic) contractor would hand out the right of way chest high.  In Jan 2001 a Dennis Platt from Penelec/GPU contacted us, then called at our home ….  He explained Penelec/G.P.U. needed to trim around their 6 towers so they could replace insulators and static wire.  I informed Dennis Platt that after 80 yrs of using private property for free I wanted payed for the trees cut.  That in the 1923 R.O.W. agreement was “stated that the grant was to pay “for all” damages” to the property owner.  His answer was Penelec would never pay a cent.  In over 80 yrs no property owner has ever been payed one cent by “a power” company for using our land.  Article 5 of the US Constitution / no private property shall be taken for public use without just compensation.  From Jan 2001 till Sept 2001 Penelec GPU and my wife and I met several times.  On Sept. 25, 2001, without ever notifying us is anyway through their attorn. Mary Lou Mierhofer filed in Blair Co. Court of Common Pleas for Special Injunctive Relief Pa. R.C.P. 1531 to enforce the R.O.W. wording.  Without notifying us again on Sept. 27 at 10:30 AM Judge Hiram Carpenter granted GPU’s request.  We never were given an opportunity to respond / we never were notified of a hearing.  A violation of due process. 

Complaint Attachment.  The Complaint Attachment then avers that Mr. Mauro has been arrested four times, “October 9/10/2001, June 20, 2004 and April 28, 2009” as a result of his dealings with PENELEC representatives during their visits to the Mauros’ property to perform maintenance work in the Company’s right-of-way, and describes in great detail the alleged injustice that Mr. Mauro has suffered in the court system often comparing the experience to “Nazi Germany.” Id.

In response to these allegations, Respondent avers that, because of previous threatening behavior by Mr. Mauro against PENELEC crews, the Court of Common Pleas of Blair County issued a permanent injunction against Complainant dated September 27, 2001, which enjoins the Mauros from interfering with the use of PENELEC’s right-of-way through their property.[footnoteRef:2]  Respondent further avers that on April 13, 2009, PENELEC sent a letter to Mr. Mauro notifying him that it would be conducting vegetation maintenance on the 165-foot right-of-way over his property.[footnoteRef:3]  The trees that were scheduled to be removed would grow to a height that would interfere and endanger the transmission facilities.  Thus, it was better to remove them before they reached a height where removal would endanger the operation of the line, the safety of PENELEC’s work crew and the public.  New Matter ¶ 17.  On April 28, 2009, a PENELEC crew arrived at the property to conduct the vegetation maintenance on the right-of-way accompanied by Blair Country Deputy Sheriffs for purposes of enforcing the Blair County Court’s September 27, 2001 Permanent Injunction.  At that time, Mr. Mauro threatened Respondent’s crew with violence, and several hours were spent attempting to calm Mr. Mauro.  Ultimately, because Mr. Mauro persisted with his threats of violence against PENELEC crew, he was arrested by the Blair County Deputy Sheriffs.[footnoteRef:4]  [2:  A copy of the Court’s September 27, 2001 Order is attached to Respondent’s New Matter as Exhibit 3.]  [3:  Complainants and Respondent have attached a copy of PENELEC’s letter addressed to Mr. Mauro, dated 13, 2009, to their respective pleadings.]  [4:  A copy of the Investigative Report of Blair County Deputy Sheriff Travis Clawson related to this incident is attached to Respondent’s New Matter as Exhibit 4.] 


The substantive issue(s) in a proceeding are not dependent, necessarily, on the nature of the utility facilities involved in the dispute.  Rather, the substantive issue(s) are dependent on the nature of the allegations.  Upon review of the Mauros’ Complaint, I conclude that it does not set forth any act or thing done or omitted to be done by Respondent “in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S. §701; 52 Pa. Code §5.22(a)(4).  Any issues raised by the Complaint are in the nature of private disputes between citizens and a utility, and as mentioned above, the Commission is not jurisdictionally empowered to adjudicate such matters.  See Allport Water Authority v. Weindurne Water Company, 393 A.2d 673 (Pa. Super. 1978).  They fall within the exclusive jurisdiction of the Courts of Common Pleas.

The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  Since there is no factual dispute with regard to any issue raised in the Mauros’ Complaint which the Commission has jurisdiction to adjudicate, a hearing in this matter would be a fruitless exercise and a waste of Commission resources.  

For the reasons stated above, Respondent’s Preliminary Objection is granted, and the Formal Complaint filed by Guy and Virginia Mauro against PECO Energy Company at Docket No. C-2009-2114087 is dismissed with prejudice in its entirety.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties of this proceeding.

2.	The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections. 52 Pa. Code § 5.101.   

3.	The Commission must act within, and cannot exceed, its jurisdiction. City of Pittsburgh v. Pa. P.U.C., 43 A.2d 348 (Pa. Super. 1945).

4.	Jurisdiction may not be conferred by the parties where none exists.  

5.	The Commission lacks subject matter jurisdiction over property right disputes.  Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985).

6.	Claims in the nature of a complaint in trespass are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth.  In re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc. (Amati) Docket No. C-00945842, Order entered October 25, 1996.  

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection, filed on July 9, 2009, by PECO Energy Company at Docket No. C-2009-2114087 is granted.

2.	The Complaint filed June 18, 2009, by Guy and Virginia Mauro against PECO Energy Company, Docket Number C-2009-2114087, is dismissed with prejudice and the record marked closed.


Date:	October 9, 2009									
							Veronica A. Smith
					Chief Administrative Law Judge
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