BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Langeloth Townsite Company			:	
							:
v.						:		C-2009-2117744	
							:		
Pennsylvania-American Water Company		:									



INITIAL DECISION 


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


For the reasons set forth herein, this Initial Decision grants the Preliminary Objections and dismisses the Formal Complaint of Langeloth Townsite Company against Pennsylvania-American Water Company.
 
On June 30, 2009, Langeloth Townsite Company (Langeloth or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (PAWC or Respondent).  In its Complaint, Langeloth alleged that PAWC had failed to terminate water service to Complainant’s tenant when the tenant became delinquent in her sewer bill to the Burgettstown-Smith Township Joint Sewerage Authority (Authority) and that the delinquent bill, which was now being charged to the landlord, had increased substantially as a result.  Langeloth attached a letter from the Authority which indicated that, pursuant to an agreement between PAWC and the Authority, PAWC was to terminate water service to delinquent Authority customers upon request and the Authority had repeatedly requested termination.  As relief, Langeloth requested that the Commission provide a credit on its Authority sewer bill in the amount of $1,900, plus all late fees.

		On July 29, 2009, PAWC filed an Answer and New Mater, addressing the material allegations of the Complaint, and Preliminary Objections (with attached Notice to Plead), which sought to dismiss the Complaint preliminarily without a hearing.  According to Commission records, as of October 16, 2009, no response had been filed by the Complainant to the New Matter or Preliminary Objections, and the period for timely response has expired.  Since no timely reply to New Matter has been filed, the relevant facts stated therein may be deemed to be admitted.  52 Pa. Code §5.63(b).  

		This matter was assigned to me by Motion Judge Assignment Notice dated September 16, 2009, and is now ready for a ruling.  As I am granting the Preliminary Objections and dismissing the Complaint, I am issuing the ruling as an Initial Decision, subject to exceptions.  52 Pa. Code §5.103(d)(3). 

FINDINGS OF FACT

		1.	Complainant is Langeloth Townsite Company (President Kostas Barbush), 517 Fifth Avenue, P.O. Box 600, Langeloth, PA 15054, a corporation which owns and leases residential property in the Commonwealth of Pennsylvania.  Complaint ¶¶1, 5; Complaint (attached letter).

		2.	Respondent is Pennsylvania-American Water Company (PAWC) which provides water service to the public for compensation in the Commonwealth of Pennsylvania.  Complaint, ¶¶1, 5.

		3.	On June 30, 2009, Complainant filed a Formal Complaint with the Commission alleging that PAWC had failed to terminate water service to a tenant pursuant to a shut off agreement between PAWC and the Burgettstown-Smith Township Joint Sewerage Authority (Authority).  Complaint ¶5; Complaint (attached letter).
		4.	The tenant, who was provided sewer service by the Authority and not by PAWC, had become delinquent in her sewer account with the Authority, according to the Complaint.  Complaint ¶5; Complaint (attached letter).

		5.	The shut off agreement between PAWC and the Authority provided that PAWC would terminate water service to delinquent sewer customers of the Authority upon request of the Authority.  Complaint (attached letter).	

		6.	Complainant alleged that, due to PAWC’s failure to terminate water service to the tenant, despite repeated requests from the Authority, the tenant’s sewer bill, which was now being charged by the Authority to Complainant as the property owner, had increased unnecessarily to $1,900 plus added late fees.  Complaint ¶5; Complaint (attached letter). 

		7.	As relief, Complainant requested, in effect, that the Commission order the Authority to provide a $1,900 credit to Complainant’s sewer bill, plus the late fees accruing every month, pending resolution of the Complaint.  Complaint ¶5.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code §5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		A preliminary objection seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003).  

		The grounds for preliminary objections, as set forth in 52 Pa. Code §5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

		The stated grounds for PAWC’s Preliminary Objections are:  (1) lack of Commission jurisdiction over the Authority; (2) lack of Commission jurisdictional authority to award damages; (3) legal insufficiency; (4) lack of capacity to sue; and (5) failure to join the Authority as a necessary party.  I will address each of these grounds separately herein.

Lack of Commission jurisdiction over the Authority

		In every case coming before it, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (the “Code”).  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Commw. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 427 Pa. 581, 235 A.2d 602 (1967).  Indeed, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

		In its first preliminary objection, filed pursuant to 52 Pa. Code §5.101(a)(1), PAWC contended that the Complaint should be dismissed because it is actually challenging a sewer bill issued by the Authority, and the Commission has no jurisdiction over the Authority’s rates or service.  See, Graver v. Pa. P.U.C., 469 A.2d 1154 (1984).

		I have considered PAWC’s contention and agree that the Complaint on its face does involve a challenge to the Authority’s sewer bill.  Furthermore, consistent with the Commonwealth Court ruling in Graver, supra, I agree that the Commission is not authorized to consider this challenge and order an adjustment to the bill because exclusive jurisdiction over the rates and service of an Authority resides in the Court of Common Pleas.  See also, 53 Pa. C.S. §5607(d)(9).  The Commission could consider whether PAWC’s alleged actions in failing to honor a shut off agreement with the Authority somehow breached a public utility duty owed to the Complainant (see 66 Pa. C.S. §701); however, as will be further discussed herein, PAWC’s actions do not constitute a breach of any public utility duty.  Thus, for the reason set forth by PAWC in its first preliminary objection, and the additional reasons below, I will grant preliminary dismissal of this Complaint. 

Lack of Commission jurisdiction to award damages

		In its second preliminary objection, filed pursuant to 52 Pa. Code §5.101(a)(1), PAWC asserted that, to the extent Complainant’s request for a credit on the sewer bill amounts to a request for an award of “damages,” the Commission is not jurisdictionally empowered to award damages.  See, Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).

		I agree that the Commission is not authorized to award damages.  However, the Complaint, on its face, does not actually request the type of damages that would be sought in a civil case.  Instead, it requests a refund or credit for sewer service which would be within the jurisdiction of the Commission if the charges sought to be refunded or credited had been billed for public utility service by a public utility.  As discussed previously, the charges sought to be credited herein were instead billed by a non-jurisdictional entity (the Authority) for non-jurisdictional service; consequently, the Commission is not empowered to grant the requested relief.  

		Since the Complainant is not, on its face, requesting relief in the form of damages as in Feingold, supra, PAWC’s second preliminary objection is denied.

Legal insufficiency of the Complaint

		PAWC’s third preliminary objection, pursuant to 52 Pa. Code §5.101(a)(4), is based upon an asserted legal insufficiency of the Complaint, also known as a demurrer.  In asserting legal insufficiency, PAWC is, in effect, contending that, even if all the facts set forth in the Complaint are assumed to be true, the Complaint fails to set forth a claim for which relief can be granted because it raises no issue concerning the public utility service provided by Respondent.  I agree with PAWC that a granting of this preliminary objection is appropriate.

		 Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission’s duty is “to enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).

		The only allegation in the Complaint involving PAWC, a public utility, is its purported failure to terminate water service to Complainant’s tenant pursuant to a shut off agreement with the Authority.  PAWC’s performance under a shut off agreement between itself and the Authority is not a matter of public utility rates or service, and involves no violation, or claimed violation of any law which the Commission has jurisdiction to administer.  Therefore, even if I assume that the facts as stated in the Complaint are true, as is required for ruling on a preliminary objection, I could not grant the requested relief.

		Accordingly, PAWC’s third preliminary objection will be granted for failure of the Complainant to set forth a claim for which relief can be granted by the Commission.

Lack of capacity to sue

		In its fourth preliminary objection, filed pursuant to 52 Pa. Code §5.101(a)(5), PAWC argued that Langeloth had a “lack of capacity” to file a Complaint about a breach of a shut off agreement between PAWC and the Authority in that a sufficient interest (i.e., “standing”) had not been established.  However, as determined by Administrative Law Judge (ALJ) Weismandel in an Order Denying Preliminary Objections (Mead v. Pennsylvania-American Water Company, Docket No. C-20078328, Order dated October 30, 2007), lack of standing is not “lack of capacity to sue.”  The former refers to an insufficient interest in the subject matter of the action while the latter refers to some personal disability of the party to bring the action.  William Penn Parking Garage, Inc., et al. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Commonwealth ex rel. Sheppard v. Central Penn National Bank, 31 Pa. Commw. 190, 375 A.2d 874 (1977); see also, Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385, Order entered May 15, 2009.  Examples of lack of capacity to sue, which are not present herein, include being an unemancipated minor, an adjudicated incompetent, or a person subject to a statutory bar.

		Accordingly, PAWC’s preliminary objection on the grounds of lack of capacity is denied.

Nonjoinder of a necessary party

		In its fifth preliminary objection, filed pursuant to 52 Pa. Code §5.101(a)(5), PAWC contended that the Complainant had failed to join a necessary party—the Authority.  It contended that the ruling requested by Langeloth, that Complainant is not responsible for payment of the outstanding wastewater balance for the property, would directly impact the Authority and that the Authority is therefore a necessary party.  PAWC asserted that the Complaint should be dismissed due to Complainant’s failure to join a necessary party.

		I have previously concluded that the Complaint should be preliminarily dismissed due to lack of Commission jurisdiction and legal insufficiency; therefore, it is not appropriate that the Authority be joined as a necessary party.  PAWC’s preliminary objection on the grounds of failure to join the Authority as a necessary party is denied.

Conclusion

		For the forgoing reasons, PAWC’s preliminary objections on the grounds of lack of jurisdiction and legal insufficiency of the Complaint will be granted and the  Complaint of Langeloth Townsite Co. against Pennsylvania-American Water Company at Docket No. C-2009-2117744 will be dismissed.

		Where, as in the instant case, there are no disputed questions of material fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 557 (Pa. Cmwlth. 1989); see also, 66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).  It would serve no public purpose to require the parties to bear the time and expense of a hearing as the Complaint involves no issues which can be determined by the Commission.
 
CONCLUSIONS OF LAW

1.	Commission regulations provide for the filing of preliminary objections based upon lack of Commission jurisdiction and legal insufficiency of the Complaint.  52 Pa. Code §§5.101(a)(1) and (a)(4).

		2.	As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Commw. 595, 43 A.2d 348 (1945).

		3.	The Commission does not have jurisdiction over the rates or service of a municipal authority.  53 Pa. C.S. §5607(d)(9); Graver v. Pa. P.U.C., 469 A.2d 1154 (1984).

		4.	A preliminary objection based upon lack of jurisdiction is properly granted as to a Complaint involving a challenge to a sewer bill issued by a municipal authority and a request that certain charges be removed.  53 Pa. C.S. §5607(d)(9); Graver v. Pa. P.U.C., 469 A.2d 1154 (1984).  52 Pa. Code §5.101(a)(1).

		5.	Formal Complaints before the Commission must allege an act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. §701; 52 Pa. Code §5.21(a).
		6.	PAWC’s compliance with a shut off agreement between itself and a municipal authority, is not an act or thing done or omitted to be done by any public utility in violation or claimed violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. §701, 52 Pa. Code §5.21(a).

		7.	A preliminary objection based upon legal insufficiency is properly granted if the Complaint, assuming all allegations therein are true, raises no issue concerning the public utility service provided by PAWC.  52 Pa. Code §5.101(a)(4).	

		8.	Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case against a party may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 557 (Pa. Cmwlth. 1989); see also, 66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).
	
ORDER


		THEREFORE,

		IT IS ORDERED:
 
1.	That the Preliminary Objection filed by Pennsylvania-American Water Company to the Formal Complaint of Langeloth Townsite Company at Docket No. C-2009-2117744 based upon lack of jurisdiction over the rates and service of a municipal authority is granted.

2.	That the Preliminary Objection filed by Pennsylvania-American Water Company to the Formal Complaint of Langeloth Townsite Company at Docket No. C-2009-2117744 based upon legal insufficiency is granted.
3.	That the Formal Complaint of Langeloth Townsite Company at Docket No. C-2009-2117744 is hereby dismissed.
 

Dated:  October 16, 2009				_____________________________
							Kandace F. Melillo 
							Administrative Law Judge
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