BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Terrell B. Jones




:








:


v.





:
C-2009-2114138









:

PPL Electric Utilities Corporation


:

INITIAL DECISION

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



On June 18, 2009, Terrell B. Jones (Complainant) filed a formal Complaint before the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or Company or Respondent) alleging that there were incorrect charges on his bill, that he believed there was foreign load, and that he would like a payment agreement.  



PPL filed its Answer on July 9, 2009, denying the allegations of the Complaint.  



On August 5, 2009, a Telephone Hearing Notice was issued which set the initial telephonic hearing for Tuesday, October 6, 2009, at 10:00 am. and assigned the matter to me.  On that same day, I issued a prehearing order, which set forth some of the procedural requirements for a formal hearing before the Commission.  Both the Notice and the prehearing order warned the parties that they must be available at the set time or they could lose the case.  In addition, it directed them to provide a telephone number where they could be reached at the time of the hearing if that number is different from the number already provided.  Both were returned as undeliverable, and upon scrutiny, it appeared that they had been sent to the wrong address.  Both were re-sent to the address provided by Complainant on his formal Complaint, and neither was returned as undeliverable.


On September 25, 2009, a corrected telephone hearing notice was issued which changed only the location of the office from which the telephonic hearing would originate.



On October 6, 2009 at 10:00 am, I called the number on the Complaint and a recorded message informed me that the subscriber I had called was not accepting any messages.  I checked with counsel for PPL Electric, who gave me a number which appeared to have two of the digits transcribed, and I called that number.  Again, a recorded message informed me that the subscriber I had called was not accepting any messages.  


Counsel for PPL Electric, Kimberly G. Krupka, Esq., was prepared for the hearing.  She had submitted seven exhibits according to the instructions in the prehearing order, and she has a witness prepared to testify.  Counsel moved for dismissal of the case for failure to prosecute.


The record closed at the end of the hearing.  A transcript was generated, and the Complaint will be dismissed for lack of prosecution.

FINDINGS OF FACT

1. Complainant is Terrell B. Jones, 2601 Market Street, Apartment 3, 
Camp Hill, Pennsylvania  17011.



2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
Complainant filed a formal Complaint against Respondent on June 18, 2009.



4.
Respondent filed its Answer on July 9, 2009.



5.
The Telephone Hearing Notice was issued on August 5, 2009 to the wrong address.



6.
The Prehearing Order was issued on August 5, 2009 to the wrong address.



7.
Both the Telephone Hearing Notice and the Prehearing Order were re-sent to the address provided by Complainant on August 14, 2009.



8.
Neither the Telephone Hearing Notice nor the Prehearing Order sent on August 14, 2009 was returned as undeliverable.  



9.
The Prehearing Order informed Complainant, in pertinent part:

You must be available at this time or you may lose your case.  If you will be at a different telephone number than the number provided on your Complaint or Answer, then you MUST provide that telephone number at least three days prior to the hearing. . . .  
* * *



5.
YOU WILL LOSE THIS CASE IF YOU DO NOT TAKE PART IN THIS HEARING AND PRESENT EVIDENCE ON THE ISSUES RAISED.



6.
This hearing is a formal proceeding and will be conducted in accordance with the Commission’s rules of practice and procedure.  52 Pa. Code Chapters 1, 3 and 5.

* * *


9.
Complainant bears the burden of proving the case and should be prepared to prove her claims with testimony and documentary evidence.  



10.
Complainant did not provide an operable telephone number where he could be reached on the date of the hearing.



11.
Complainant did not contact the Office of Administrative Law Judge either before or after the time and date scheduled for the hearing.

DISCUSSION



The Complaint filed on June 18, 2009, indicated that Complainant wanted a payment arrangement, that a termination notice had been issued, and that Complainant believed there was foreign load on his meter.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



To uphold this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of PA, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. Ct.1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. v. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).



The Commission is required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Publ. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. Ct.1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Ind. And Com. Dev. Auth. v. Allegheny County Bd. Of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct.1994).



The Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on his Complaint form and have not been returned to the Commission by the post office.  Therefore, the Complainant is deemed to have received these documents and had sufficient notice of the date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, PUC Docket No. F-00161106 (Opinion and Order entered October 24, 1993).



By his failure to appear, Complainant has failed to carry his burden of proof, and Respondent’s motion to dismiss for failure to prosecute will be granted.  Since the utility was present and ready to proceed, it is unfair to require it to prepare again for the same set of facts.  Therefore, the Complaint will be dismissed with prejudice.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.



2.
As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



3.
To uphold this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of PA, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  



4.
The burden of proof must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. Ct.1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



5.
The Commission is required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Publ. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. Ct.1984).  



6.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Ind. And Com. Dev. Auth. v. Allegheny County Bd. Of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct. 1994).



7.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, PUC Docket No. F-00161106 (Opinion and Order entered October 24, 1993).



8.
By his failure to appear, Complainant has failed to carry his burden of proof.  

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Terrell B. Jones against PPL Electric Utilities Company at PUC Docket No. C-2009-2114138, is dismissed with prejudice.



2.
That the Secretary mark this docket closed.

Dated:
 October 7, 2009


_______________________________________







Susan D. Colwell







Administrative Law Judge
PAGE  
2

