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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision of Special Agent Eranda Vero (Special Agent) in the above-captioned proceeding issued May 11, 2009.  The Initial Decision dismissed the Complaint of Jerry James (Complainant).  No exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 
66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision.  For the reasons set forth below, we modify the Initial Decision.
History of the Proceeding


On January 16, 2008, the Complainant filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO) alleging his inability to pay his electric bill.  More specifically, the Complainant alleged that PECO had taken him off a “budget payment arrangement” after he was late making his payment and requested that he pay his balance in full.  The Complainant stated that he was in a better financial position than before and requested that PECO issue him a payment arrangement where he would pay the budget amount he previously had, plus $50.00 each month until his balance was paid in full.  On March 31, 2008, PECO filed an Answer denying the material allegations of the Complaint.



This case is an appeal of an informal decision issued on or about 
November 8, 2007, by the Commission’s Bureau of Consumer Service (BCS), BCS Case No. 2309071, which requested that the Complainant pay a special budget amount of $427.00 per month consisting of his regular budget billing of $101.00 per month, plus $326.00 towards the arrearage.  


The initial telephone hearing convened on Wednesday, August 27, 2008.  Attempts to contact Michael Swerling, Esq., the attorney representing PECO, at the telephone number provided for the hearing were unsuccessful.  A message was left informing him that the hearing would proceed in his absence.  



The Complainant appeared pro se and testified on his behalf.  The initial telephone hearing was concluded once the Complainant completed his direct testimony.
   The record was left open for one week, or until Wednesday, September 3, 2008.  During the Complainant’s testimony, the Special Agent received a note informing her that 
Mr. Swerling was at an in-person hearing at the Commission’s Philadelphia office.  


The Special Agent learned that Mr. Swerling had timely contacted the Commission on August 8, 2008, requesting that the hearing in this case be rescheduled since he was to be at an in-person hearing in Philadelphia.  The note, asking for the hearing to be rescheduled, had been inadvertently overlooked and the hearing was not rescheduled for a different date.  On September 2, 2008, PECO filed Request of Respondent, PECO Energy Company, for an Additional Hearing Date (Request).



After finding that PECO’s failure to be represented at the hearing had been unavoidable, and that the interest of the Complainant would not be prejudiced by scheduling a further hearing since PECO agreed to take the record from the hearing of 

 August 27, 2008, as it stood and did not seek to cross-examine the Complainant, an Interim Order granting PECO’s Request was issued on September 4, 2008.  A further hearing was scheduled on this matter for the limited purpose of entering into the record PECO’s witness’ direct testimony and cross-examination by the Complainant.  



The further telephone hearing convened on October 24, 2008.  The Complainant appeared again pro se.  Michael S. Swerling, Esq., represented PECO, which sponsored four exhibits and presented the testimony of Nadine Tillman, a regulatory assessor for PECO who is assigned to review customer complaints.  The record closed at the conclusion of the October 24, 2008, hearing
.


In the Initial Decision, the Special Agent dismissed the Complaint and directed the Complainant to make monthly payments as per the Bureau of Consumer Services determination issued November 2007, beginning with the first billing due date following entry of a final Commission Order in this case.  The Special Agent further ordered that if the Complainant does not keep the payment schedule, PECO is authorized to suspend or terminate his electric service in accordance with the Commission’s statute and regulations.  I.D. at 10.  No Exceptions were filed.
Discussion


The Special Agent made nine Findings of Fact and reached five   Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless, expressly or by necessary implication, they are modified or reversed by this Opinion and Order.


We agree with the Special Agent’s determination that the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq., applies to this proceeding.  However, we believe that under Chapter 14, the Commission is prohibited from establishing a second or subsequent payment agreement unless a complainant demonstrates that the household has experienced a change in income.  
66 Pa. C.S. § 1405(d).  Also, the Commission has held that a customer cannot be deemed in default of a timely appealed BCS payment agreement until the Formal Complaint on appeal is fully adjudicated and a Final Order entered.  Richard Kalamets v. Columbia Gas of Pennsylvania, Inc., Docket No. Z-01701441 (October 14, 2005).  However, since the instant Complaint is an untimely appeal of the prior BCS decision, 
 this policy does not apply.

In this case, the payment terms established by BCS were not timely appealed, and therefore those terms have become the one Commission-established payment agreement permitted by statute.  The payment terms in the Special Agent’s Initial Decision essentially create a second Commission-established payment agreement. 

The record indicates that the Complainant is a level 4 income customer and that his household income at the time of the hearing was likely higher than that reported at the time of the BCS determination.  There is no support for a finding of a change in income sufficient to justify the establishment of a second Commission payment agreement.

Conclusion

The Special Agent properly dismissed the Complaint.  However, in light of Chapter 14, the Special Agent’s establishment of a subsequent payment arrangement for the Complainant’s account is in error; THEREFORE,
IT IS ORDERED:

1.
That the Initial Decision is modified consistent with this Opinion and Order.


2.
That the Formal Complaint filed by Jerry James against PECO Energy Company at Docket No. C-2008-2025659 is dismissed.


3. 
That the record at Docket No. C-2008-2025659 is marked closed.
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BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 24, 2009
ORDER ENTERED:  October 22, 2009
� 	The hearing on August 27, 2008, was recorded on tape, no court reporter being present.








� 	The hearing on October 24, 2008, was recorded on tape, no court reporter being present.


� 	The BCS determination was issued on November 8, 2007.  The Commission’s file does not contain a Notice of Intention to Appeal which is required to preserve the timeliness of an appeal from a BCS determination.  The Formal Complaint was filed on January 16, 2008.  An appeal is considered timely if filed within 20 days of the BCS determination.
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