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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Joint Petition for Interlocutory Review, Answer to a Material Question and Approval of a Settlement Agreement filed on October 9, 2009 (Petition), by the Philadelphia Gas Works (PGW), the Office of Trial Staff (OTS) and the Tenant Union Representative Network/Action Alliance of Senior Citizens of Greater Philadelphia (TURN, et al.), collectively, Joint Petitioners.  In their Petition, the Joint Petitioners assert that the following material question has arisen in this proceeding:
Should the Commission, before November 2009, approve the Settlement authorizing a modification in PGW’s Universal Service Plan to enable PGW to comply with the current directive of the Pennsylvania Department of Welfare (DPW) (assuming no contrary directive) that, for the 2009-2010 LIHEAP season, PGW shall apply LIHEAP Cash Grants received from DPW on behalf of Customer Responsibility Program (CRP) participants directly to the CRP customers’ “asked to pay amounts” and CRP Arrearages?


For the reasons discussed below, we will entertain the Petition, answer the Material Question in the affirmative and approve the proposed Settlement Agreement.
History of the Proceeding


In May 2009, PGW received a letter from the Pennsylvania Department of Welfare (DPW) which advised PGW that PGW must change the manner in which PGW credits LIHEAP grants.  Previously, PGW’s Universal Service Plan (Plan) provided that the cost of discounts provided to Customer Responsibility Program (CRP) customers would be offset in part by LIHEAP Cash Grants.  DPW’s May communication directed that PGW must apply the LIHEAP Cash Grants directly to the respective CRP Customer’s bills or any CRP arrears.  Any remaining LIHEAP Cash Grants are to be applied to the respective CRP Customer’s future CRP bills.  Settlement Agreement at 2.  PGW was later advised that failure by PGW to make the directed changes would result in PGW being rejected as a LIHEAP vendor and DPW would instead pay LIHEAP Cash Grants directly to customers.  Id. at 3.


On July 8, 2009, PGW filed a petition with this Commission to amend its Plan and incorporate the changes which DPW directed regarding application of LIHEAP Cash Grants.  Settlement Agreement at 3.  On October 9, 2009, the Petition now before us was filed.  On October 16, 2009, Statements in Support of the Petition were filed by PGW, OTS and TURN, et al.  A verified statement was submitted on behalf of PGW attesting to factual statements contained in the Petition.  Also on October 16, 2009, the OCA filed a Statement of Position in which the OCA expresses support for some, but not all of the Settlement Agreement’s terms.  We note that the Parties have waived the filing of briefs in this matter.  
Discussion
Interlocutory Review


Petitions for Interlocutory Review are provided for in the Commission’s Regulations at 52 Pa. Code § 5.301.  Generally, such Petitions are not favored as the preferred approach is to permit proceedings to proceed in the normal course so as to provide all parties, the presiding officer and the Commission with a full opportunity to develop the record, brief issues and present argument at each stage.  Any such petition must present compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.  52 Pa. Code § 5.302(a).


In this instance, the Joint Petitioners assert that there is no time for the normal process of Commission review to take place for the review of PGW’s requested amendment to its Plan.  The Joint Petitioners argue that all of the issues raised by the Petition to Amend the Plan are resolved by the Settlement Agreement.  The Joint Petitioners go on and state the following:
Joint Petitioners agree that failure to approve the Settlement before issuance of the 2009-2010 LIHEAP grants beginning in November 2009 could lead to DPW’s disqualification of PGW as a LIHEAP vendor for the 2009-2010 LIEHAP season.  Upon such disqualification, no LIHEAP Cash or CRISIS grants would be sent directly to PGW on behalf of individual low income customers.  PGW believes that its disqualification as a LIHEAP vendor will result in reduced payments by customers, who will then be vulnerable to shut-off for non-payment, and increased uncollectibles; and the payment of CRISIS grants directly to customers could diminish the goal of receiving a CRISIS grant, which is to quickly resolve a home heating emergency.  Moreover, any delay of LIHEAP Cash Grants being provided to customers (due to revisions in the dissemination process) could place many CRP customers at risk of entering winter without heat, particularly given the LIHEAP CRISIS grant program’s later planned start date of January 4, 2010.
Petition at 2.


Based on the foregoing, we agree with the Joint Petitioners that interlocutory review is warranted at this time.  Clearly, interlocutory review will dispose of the issues in this proceeding and obviate the need for additional time and expense.  More importantly, we agree that time is of the essence as explained in the Petition.  Accordingly, we find that interlocutory review is warranted in this instance.
Settlement Agreement


We have described above how PGW’s current Plan provides that the cost of the discounts provided to CRP participants is offset in part by LIHEAP Cash Grants received by PGW with respect to qualifying CRP participants.  The offset is accomplished by posting the LIHEAP grant to the CRP participant’s account and then backing it out for application with all such grants to the Universal Service and Energy Conservation Surcharge (Surcharge).  The effect of the offset is to reduce the amount of the Surcharge, for which all firm non-CRP customers are responsible.  Settlement Agreement at 2.  



The Joint Petitioners have described how DPW has now directed PGW to change the manner in which it applies the LIHEAP Cash Grants.  At this time, DPW has directed PGW to apply LIHEAP grants directly to CRP customer accounts beginning with the 2009-2010 LIHEAP season.  The Joint Petitioners also assert that DPW has stated that, if PGW does not make the directed changes, PGW will lose its status as a LIHEAP vendor and all LIHEAP Cash Grants will go directly to customers.  Settlement Agreement at 3.


The foregoing factors prompted PGW to file its Petition to amend its Plan in July of 2009.  The Joint Petitioners have reached a Settlement Agreement which they state will resolve PGW’s proceeding to amend its Plan in a fashion which will bring PGW into compliance with DPW’s directive.  Importantly, the Joint Petitioners state that the requested amendment will only go into effect if DPW does not alter the current directive presented to PGW in May 2009.  Settlement Agreement at 4.


The specific Settlement Agreement terms are found at pages four through six of the Settlement Agreement.  They may be summarized as follows:



1.  Absent a contrary determination by DPW that the application is not required for the 2009-2010 LIHEAP season:




a.  PGW shall be permitted to amend its Universal Service Plan for the 2009-2010 LIHEAP season to permit PGW to apply LIHEAP grants to CRP customers’ “asked to pay” amounts (CRP accounts), and CRP arrearage as presently required by the agencies granting and administering LIHEAP funds.  CRP arrearages do not include preprogram arrearages; and



b.  PGW shall begin to apply LIHEAP grants to customers’ asked to pay amounts upon receipt of the first LIHEAP grant for the upcoming 2009-2010 season.


2.  The application proposed above is not consistent with this Commission’s Customer Assistance Program Policy Statement at 52 Pa. Code § 69.265(9)(ii) and (iii) (CAP Policy Statement).  The Joint Petitioners request that the Commission waive the provisions of the CAP Policy Statement to the extent necessary to permit PGW to comply with the DPW directive for the 2009-2010 LIHEAP season.



3.  The Settlement Agreement does not include any agreement to permit a retroactive application of the Cash Grant assignment to CRP customer accounts, nor does it include any LIHEAP season after the 2009-2010 LIHEAP season.



4.  Not later than January 31, 2010, PGW will file a separate proceeding to modify its CRP.  That filing will be separate from PGW’s next base rate case.  PGW agrees to meet with the Joint Petitioners, the OCA and other interested stakeholders to seek input on appropriate modifications to the CRP.  The Joint Petitioners and the OCA agree that they will seek a schedule for that proceeding designed to provide for a Commission decision by the last Public Meeting scheduled for August 2010.  Subject to any confidentiality agreements or provisions regarding customer specific information, PGW agrees to provide to stakeholders and their consultants customer data concerning CRP participants in PGW’s existing program.


5.  None of the Joint Petitioners nor the OCA waives any rights to seek to modify the position of DPW and the federal Department of Health and Human Services with regard to the application of LIHEAP grants for CRP customers of PGW or otherwise.



6.  The Settlement Agreement is not to be used as precedent for any other proceeding or for any other utility.



7.  Agreement with the Settlement Agreement does not signify agreement with the propriety or appropriateness of DPW’s directives or policies.


PGW, OTS and TURN, et al., filed Statements of Support of the Settlement Agreement.  The OCA filed a Statement of Position in which it stated opposition to Paragraph 13 of the Settlement Agreement summarized above in point number 1.  Importantly, PGW has filed the verified statement of Randy J. Gyory, PGW’s Senior Vice President for Operations and Customer Affairs.  Mr. Gyory’s verified statement provides the factual underpinnings for the Petition and the Settlement Agreement.


Mr. Gyory describes PGW’s interactions with DPW and the changes to PGW’s Plan which DPW’s directive will require.  Gyory Stmt. at 1-2.  Mr. Gyory also verifies that, should PGW not follow the DPW directive for the 2009-2010 LIHEAP season, DPW has stated that PGW will not serve as a LIHEAP vendor and LIHEAP Cash and CRISIS Grants will be paid directly to customers.  Mr. Gyory explains the potential problems which could occur in the event PGW loses its status as a LIHEAP vendor.  Id. at 3.  Mr. Gyory candidly describes the financial impact on PGW’s non-CRP customers of DPW’s directive.  Due to DPW’s position, the LIHEAP grants may not be used to reduce the surcharge which is paid by non-CRP customers.  It is estimated that this will result in an additional $11.5 million being charged through the surcharge.  Gyory Stmt. at 3.


No Party in this proceeding has contested the foregoing facts set forth by Mr. Gyory.  We find that Mr. Gyory’s verified statement provides a substantial factual basis upon which we can base our determination as to whether the Settlement Agreement is in the public interest.


The OCA is the only Party which has opposed the Settlement Agreement.  The OCA is quick to point out that it opposes only that portion of the Settlement Agreement which provides that PGW may operate under an amendment to its Plan so as to conform to the directive of DPW regarding the direct application of LIHEAP Cash Grants.  OCA Stmt. at 3, 11-12.  Much of the OCA’s Statement of Position describes the OCA’s concerns and disagreement with DPW’s directive requiring PGW to change the manner in which PGW applies LIHEAP Cash Grants.  OCA Stmt. 3-8.  The OCA then argues that “[c]hanges in the Commission-approved CRP program that are inconsistent with the Commission’s longstanding and appropriate policy and are not required by federal law should not be the basis for a decision in this case.”  OCA Stmt. at 10.  Significantly, the OCA does not argue that PGW’s concerns regarding the failure to follow DPW’s directive and the loss of vendor status are unfounded.  While the OCA does assert that the requested amendment must result in an examination and possible redesign of PGW’s Plan (OCA Stmt. at 9), the essence of the OCA’s argument is that the DPW directive is not required by law and is simply bad public policy.


The OTS supports the Petition and the Settlement Agreement.  The OTS notes that the terms of the Settlement Agreement will permit PGW to follow DPW’s directive and retain its status as a LIHEAP Vendor.  The OTS also observes that the Settlement Agreement requires PGW to initiate a proceeding which will examine PGW’s Plan in light of DPW’s directive.  OTS Stmt. at 4-5.  TURN, et al., supports DPW’s new directive and argues that it will actually serve to increase LIHEAP funding for PGW low-income customers.  TURN, et al., supports the Settlement Agreement and the Petition in order to permit PGW to quickly implement DPW’s directive.  TURN, et al., Stmt. passim. 


PGW urges approval of the Settlement Agreement for reasons similar to those asserted by the OTS.  Significantly, PGW states that, in the event that DPW alters its requirement such that PGW would not have to comply until the 2010-2011 LIHEAP season, then no Party would object to a modification of the Settlement Agreement.  PGW Stmt. at 5. 


We will approve the proposed Settlement Agreement as filed and also grant the necessary waivers of our Policy Statement at 52 Pa. Code § 69.265(9)(ii) and (iii).  It is clear that PGW seeks to amend its Plan in order to come into compliance with the DPW directive regarding the method of application of LIHEAP Cash and CRISIS Grants.  It is equally clear that failure by PGW to comply with that directive will result in severe consequences for PGW’s CRP customers.  


Our approval of the Settlement Agreement is based upon all of its terms.  This includes PGW’s commitment to file a separate proceeding on or before January 31, 2010, which will examine PGW’s CRP to determine whether additional modifications will be necessary in light of DPW’s directive.  



It is important to note that our approval of the Petition and the Settlement Agreement is based only on the fact of the DPW directive to PGW and the consequences should PGW fail to follow that directive.  Our decision in this proceeding does not indicate any position by this Commission with regard to the DPW directive, the policy behind that directive or whether the directive is consistent with federal law or regulations.  While those are important issues, this is simply not the forum or the proceeding where those questions can or should be addressed.  



Throughout the Petition and PGW’s Statement in Support, PGW has stated that, in the event DPW changes the directive or postpones the time within which PGW must comply, PGW will take steps to retain the current methodology for application of LIHEAP Cash and CRISIS Grants.  PGW is directed to notify this Commission and all Parties to this proceeding immediately upon receiving any such communication from DPW.  Any notification from PGW must also advise this Commission of the steps PGW will take to move to the surcharge offset or similar application methodology.
Conclusion


Based on the foregoing discussion, we find that the Petition for Interlocutory Review filed by the Joint Petitioners is properly before the Commission.  Consistent with that discussion, we find that the Material Question presented by the Joint Petitioners is to be answered in the affirmative.  We further find that the Settlement Agreement is well supported by the record, is clearly in the public interest and shall be approved; THEREFORE,



IT IS ORDERED:



1.  That the Petition for Interlocutory Review filed by the Philadelphia Gas Works, the Office of Trial Staff and the Tenant Union Representative Network/Action Alliance of Senior Citizens of Greater Philadelphia on October 9, 2009, at this Docket is granted.


2.  That the Material Question presented in this proceeding is answered in the affirmative, consistent with this Opinion and Order.



3.  That the Joint Petition for Settlement filed on October 9, 2009, at this docket is granted and the Settlement Agreement is approved.


4.  That the provisions of this Commission’s Policy Statement at 52 Pa. Code § 69.265(9)(ii) and (iii) are waived for the sole purpose of permitting the Philadelphia Gas Works to comply with the directive of the Pennsylvania Department of Public Welfare relating to the application of LIHEAP Cash and CRISIS Grants for the 2009-2010 LIHEAP season.



5.  That the Philadelphia Gas Works is directed to immediately notify this Commission and all Parties to this proceeding in the event that the Pennsylvania Department of Public Welfare notifies the Philadelphia Gas Works that the directive relating to the application of LIHEAP Cash and/or CRISIS Grants has been changed or postponed.


6.  That upon the filing of an amended Plan consistent with this Opinion and Order and acceptable to this Commission, this proceeding shall be marked closed.
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BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 22, 2009
ORDER ENTERED:  October 23, 2009
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