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OPINION AND ORDER
BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration are the Exceptions, filed on August 17, 2009, by Philippo De Luca (Complainant or Mr. Deluca), to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on August 3, 2009.  Reply Exceptions were filed by Philadelphia Gas Works (PGW), on August 25, 2009.

History of the Proceeding

On December 12, 2008, Mr. Deluca filed with the Commission a Formal Complaint (Complaint) against PGW with regard to a case involving foreign load.  In the Complaint, Mr. Deluca alleged that PGW made an unfair distribution of charges for gas usage between himself and his tenant, Ms. Melissa Corsey. 
On January 7, 2009 PGW filed an Answer to the Complaint.  PGW stated that, after investigating Ms. Corsey’s complaint on October 1, 2008, its service person discovered a gas clothes dryer in a common area in the building that had been connected to Ms. Corsey’s service.  On October 6, 2008, PGW cancelled the account in Ms. Corsey’s name and transferred Ms. Corsey’s balance of $512.37 to the Complainant’s account.  On October 10, 2008, the Complainant contacted PGW to dispute the actions taken as a result of the discovery of the foreign load.  On October 27, 2008, PGW billed the Complainant for gas usage from October 1 through October 10, 2008, in the amount of $532.35.  PGW maintains that the billing represented the tenant’s balance of $512.37 from the October 1, 2008 discovery of the foreign load, plus $19.98 for gas usage for the period from October 6 through October 10, 2008.  PGW maintained that it billed the Complainant in accordance with the Section 1529.1(b) of the Public Utility Code (Code), 66 Pa. C.S. § 1529.1(b).  PGW Ans at 2.
On February 18, 2009, a hearing notice was issued by Administrative Law Judge (ALJ) Ky Van Nguyen setting a hearing date of April 6, 2009, at the Office of Administrative Law Judge (OALJ) in Philadelphia.  That notice was sent to all Parties of record.  At the scheduled hearing, counsel for PGW requested that the hearing be postponed and that Ms. Melissa A. Corsey, of 7317 Dungan Road, 2nd Floor, Philadelphia, Pennsylvania, be joined as a Necessary Party because she was partially responsible for the bill issued by PGW.  Mr. Deluca concurred in the request.  The request was granted and, by hearing notice dated April 13, 2009, a hearing was scheduled for 10:00 AM, June 15, 2009 at the Pennsylvania State Office Building in Philadelphia.   All Parties of record, including Mr. Deluca, were sent copies of the hearing notice.
On June 4, 2009, the OALJ in Philadelphia received a letter from Ms. Corsey requesting that the hearing scheduled for June 15, 2009, be rescheduled.  ALJ Nguyen ruled that Ms. Corsey had ample notice of the scheduled hearing and could have avoided scheduling a vacation at that time.  The ALJ, therefore, denied her request and issued an order to that effect on June 5, 2009.  That notice, which was sent to all Parties at the same address that all previous correspondence had been sent, confirmed the hearing date of June 15, 2009.  Neither the hearing notice nor any prior correspondence was returned to the OALJ as undeliverable.  The address to which all notifications for Mr. Deluca were sent is the same as the address on all the correspondence mailed to the Commission by Mr. Deluca.
On June 15, 2009, at 10:00 AM, the scheduled time of the hearing, neither Mr. Deluca nor Ms. Corsey were present.  ALJ Nguyen waited twenty five minutes for their arrival.  PGW’s counsel then moved for dismissal of the Complaint.  Ms. Corsey arrived at 11:00 AM, but the hearing was over.  The record closed on June 15, 2009.
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The Commission’s hearing notices of April 13 and June 5, 2009, which informed the Parties of the date and time of the hearing in this case, were mailed to the parties at the address provided.  The Commission’s Hearing Notices have not been returned by the United States Postal Service.  Therefore it is presumed that the parties received the Commissions notices of the hearing.  Berkowitz v. Mayflower Securities, Inc., 317 A2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. 1982); Samaras v. Hartwick, 697 A.2d 71 (Pa. Super. 1997).





Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Order entered November 16, 1993).
The ALJ made four Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
Mr. Deluca’s Exceptions to ALJ Nguyen’s Initial Decision state that he did not receive notification of the hearing and that he would appreciate the opportunity to tell his side of the story.  Exc. at 1.
PGW’s Reply Exceptions allege that the Complainant failed to demonstrate that he did not receive notice of the hearing date.  PGW states that the record of this proceeding shows that the Commission sent to the Complainant two documents that provided notice of the hearing date, June 15, 2009.  PGW observes that the documents were mailed to the address that was provided in the Complaint and that the Complainant mailed his Exceptions from this same address.  PGW argues that it is unlikely that both the April 13, 2009 hearing notice and the June 5, 2009 Order denying the request for a continuance were lost in the mail and not returned.  PGW asserts that a notice mailed to a party’s last known address and not returned by the Post Office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A2d. 944 (Pa.
Cmwlth 1994).


The Commission’s hearing notices of April 13 and June 5, 2009, which informed the Parties of the date and time of the hearing, were mailed to the Parties at the address provided.  The Commission’s Hearing Notices have not been returned by the United States Postal Service.  Therefore it is presumed that the Parties received the Commissions notices of the hearing.  Berkowitz v. Mayflower Securities, Inc., 317 A2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. 1982); Samaras v. Hartwick, 697 A.2d 71 (Pa. 
Super. 1997).





Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Pa. PUC October 25, 1993).  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Pa. PUC November 16, 1993).  Accordingly, we shall deny Mr. Deluca’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Philippo Deluca to the Initial Decision of Initial Decision of Administrative Law Judge Ky Van Nguyen are denied.


2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted, consistent with this Opinion and Order.



3.
That the Complaint of Philippo Deluca against Philadelphia Gas Works is dismissed with prejudice.


4.
That this case be marked closed.
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BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)
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